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PREFAOE. 



Nothing having appeared on this subject (further than 
the Reports themselves) since Mr. Williams's last edition 
of the "Law of Executors," or since Dr. R Phillimore's 
title of " Wills'* to the last edition of « Bum s Eccle- 
siasticcJ Law," and subsequent to which the decisions 
under the new Statute having been numerous and most 
important, it occurred to &^ writer that an abridgment 
or digest of all the cases under that Act up to the present 
time might be useful 

The cases have been abridged from the valuable 
Reports of Doctors Curteis and Robertson, and all the 
cases subsequent to the last number of the Reports from 
a work entitled "Notes of Cases in the Ecclesiastical 
Courts." The latter work has now nearly reached the 
end of a fourth volume, and its utility having been so 
generally recognised, it is too late to pass any eulogy 
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upon it ; but as that work has been indispensable to the 
production of this, it is at least the duty of the debtor to 
acknowledge the obligation. 

The present work includes all cases from the passing 
of the Act to the end of Easter Term, 1846. 

Poctora^ Commons^ October^ 1846. 
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THE WILLS ACT. 



1 Vict. c. 26. 



INTRODUCTION. 

This is a remedial Statute standing on the 
same principles as the Statute of Frauds, which, 
as its name denotes, was partly passed for the 
object of preventing the setting up of fraudulent 
Wills of real estate. 

The present Statute was intended to effect 
the same object as to Wills of personal estate, 
and to secure further objects, especially that the 
testamentary act to be done should be deliberate 
and that no doubt should exist as to its finality; 
the safeguards provided by the Act are con- 
tained in the ninth Section. 

Being a remedial Statute, it must, according 
to the soundest rules of construction, be so 
interpreted as to prevent the evil and advance 
the remedy, (a) 

In the cases which are digested in this Trea- 
tise, it will be observed how far the Prerogative 
Court has been bound, and how far guided by 

(a) Hudson v, Parker, 1 Robertson. 
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the decisions which have taken place in the 
temporal Courts under the Statute of Frauds ; 
it will be observed how strictly the Court of 
Probate has followed the object and intention of 
the Legislature in the construction, exposition, 
and interpretation of this most important Statute; 
however reluctantly probate of some Wills has 
been refused by the Court, every case is an 
example how, according to the true intent of 
the framers of this Act, the mischief which ex- 
isted before the Statute has been suppressed, and 
the remedy (the protection and security of the 
public) has been advanced. The decisions that 
have taken place under this Act cannot be made 
too public. No one on looking into them will 
fail to remark how cautiously have public inter- 
est and individual security been protected. 

The doubts which arose under the Statute of 
Frauds, and the constructions put upon that Act 
created the necessity of passing the present 
Statute, and it is said that the decisions of the 
Judges in the case of White «?. the Trustees of 
the British Museum was the immediate cause 
of the passing of this Act It is an ** Act for 
the amendment of the Laws with respect to 
Wills," — not an original Act, but to amend the 
law, and was intended to remove all doubt and 
latitude of interpretation, (a) 

The first six Sections are either introductory, 
repealing other Statutes, or relate to real estate, 

(a) Moore v. King. 
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making provisions for the disposal over real 
property in cases in which under the old law 
such power of disposal was defective. The 
7th and 8th as to who may make a Will ; the 
9th, 10th, 11th, 12th, and 13th, how a Will may 
be made; the 14th, 15th, 16th, and 17th, as to 
the competency of attesting witnesses ; the 18th 
19th, 20th, 21st 22nd, and 23rd, how a Will 
may be altered, revoked, or revived ; the 24th 
to 31st, as to the construction of Wills, the 32nd 
and 33rd, on the lapse of legacies and devises ; 
the 34th, 35th, and 36th, how, when, and where 
the Act is to take effect. 

It may here be observed, that by the 34th 
section, this Act does not extend to a Will of 
a date previous to the 1st of January, 1838, 
except (according to the decisions of the Court) 
as r^ards alterations or other act done to them 
subsequent to that date. 



The Statute passed on the 3rd of July, 1837, 
and is called an *' Act for the amendment of 
the Laws with respect to Wills," its title is 
1 Victoria, c. 26. 

Section the First. 

L Be it enacted by the Queen's most excellent MeaniDg: 
Maiesty, by and with the advice and consent of woidsm 

1 1 ; . • 1 1 1 1 this Act; 

the lords spiritual and temporal, and commons, 
in this present Parliament assembled, and by 
the authority of the same. That the words and 

b2 
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Se ction I. expresstODS hereinafter mentioned, which in their 
ordinary signification have a more confined or a 
difierent meaning, shall in this Act, except 
where the nature of the provision or the con- 
text of the Act shall exclude such construction, 
be interpreted as follows; (that is to say,) the 

"wm.^ word " Will" shall extend to a testament, and to 
a codicil, and to an appointment by Will or by 
writing in the nature of a Will in exercise of a 
power, and also to a disposition by Will and 
testament or devise of the custody and tuition 
of any child, by virtue of an Act passed in the 
twelfth year of the reign of King Charles the 

19 Car. s. Second, intituled *^ An Act for taking away the 
Court of Wards and Liveries, and Tenures in 
capiie and by Knights Service, and Purveyance, 
and for settling a Revenue upon his Majesty in 
lieu thereof,'^ or by virtue of an Act passed in 
the Parliament of Ireland in the fourteenth and 
fifteenth years of the reign of King Charles the 

14 & 16 Car. Second, intituled " An Act for taking away the 
Court of Wards and Liveries, and Tenures in 
capite and by Knights Service," and to any 
other Testamentary disposition ; and the words 

" Real « real estate" shall extend to manors, advowsons. 

Estate:" 

messuages, lands, tithes, rents, and hereditaments, 
whether fireehold, customary fi*eehold, tenant 
right, customary or copyhold, or of any other 
tenure, and whether corporeal, incorporeal, or 
personal, and to any undivided share thereof, 
and to any estate, right, or interest (other than 
a chattel interest) therein ; and the words ''per^ 



First Eight Sections, 
sonal estate" shall extend to leasehold estates section i. 



and other chattels real, and also to monies, "5«n»op.*i 

' , . Estate:" 

shares of government and other funds, securities 
for money (not being real estates), debts, choses 
io action, rights, credits, goods, and all other 
property whatsoever which by law devolves upon 
the executor or administrator, and to any share 
or interest therein ; and every word importing 
the singular number only shall extend and be Number: 
applied to several persons or things as well as 
one person or thing ; and every word importing 
the masculine gender only shall extend and be oender. 
applied to a female as well as a male. 
IL And be it further enacted, That an Act Repeal of 

the Statutes 

passed in the thirty-second year of the reign of jj wm8,^3« 
Bang Henry the Eighth, intituled **The Act of jidsr&ss 
Wills, Wards, and Primer Seisins, whereby a 
Man may devise two parts of his Land ;*' and 
also an Act passed in the thirty-fourth and 
thirty-fifth years of the reign of the said Kiug 
Henry the Eighth, intituled "The Bill con- 
cerning the Explanation of Wills ;*' and also an lo car i, 
Act passed in the Parliament of Ireland, in the (i.) ' ' * ' 
tenth year of the reign of King Charles the First, 
intituled " An Act how Lands, Tenements, &c. 
may be disposed by Will or otherwise, and con- 
cerning Wards and Primer Seisins ;" and also so sec. s, 6. 12, 
much of an Act passed in the twenty-ninth year 22', of the 

statute of 

of the reign of King Charles the Second, inti- Frauds, 
tuled "An Act for Prevention of Frauds andc.s;7w.s. 

C. 12 (I.) 

Perjuries," and of an Act passed in the Parlia- 
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Section >. ment of Ireland in the seventh year of the reign 
of King William the Third, intituled " An Act 
for Prevention of Frauds and Perjuries,'* as 
relates to devises or bequests of lands or tene- 
ments, or to the revocation or alteration of any 
devise in writing of any lands, tenements, or 
hereditaments, or any clause thereof, or to the 
devise of any estate pur autre vie, or to any such 
estate being assets, or to nuncupative Wills, or to 
the repeal, altering, or changing of any Will in 
writing concerning any goods or chattels or per- 
sonal estate, or any clause, devise, or bequest 

4 & 6*Amac ^^rei'^ ; ^^^ *Jso so much of an Act passed in 
^' ^^ the fourth and fifth years of the reign of Queen 

Anne, intituled ** An Act for the Amendment of 
c ^t L) ^® ^^ *"^^ ^® better Advancement of Justice,** 
and of an Act passed in the Parliament of Ireland 
in the sixth year of the reign of Queen Anne, 
intituled *' An Act for the Amendment of the 
Law and the better Advancement of Justice," as 
relates to witnesses to nuncupative Wills ; and 
sec^g,^of also so much of an Act passed in the fourteenth 
c. 20. ygaj. q{ the reign of King Greoige the Second, 
intituled ^' An Act to amend the Law concern- 
ing Common Recoveries, and to explain and 
amend an Act made in the twenty-ninth year of 
the reign of King Charles the Second, intituled 
* An Act for Prevention of Frauds and Per- 
juries,"* as relates to estates jmr autre vie; and 

f(wSi*tM to *^ ^^ "^^^ passed in the twenty-fifth year of the 
Colonies.) rcigu of Edug Gcorgc the Second, intituled " An 
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Act for avoiding and putting an end to certain s«^o°^ - 
Doubts and Questions relating to the Attestation 
of Wills and Codicils concerning Real Estates 
in that part of Great Britain called England, and 
in His Majesty's Colonies and Plantations in 
America," except so far as relates to his Majesty's 
colonies and plantations in America; and also^j'*'*^*''* 
an Act passed in the Parliament of Ireland in 
the same twenty-fifth year of the reign of King 
Geoi^ge the Second, intituled ^* An Act for the 
avoiding and putting an end to certain Doubts 
and Questions relating to the Attestation of 
Wills aDd Codicils concerning Real Estates ;» JMj. 3, .. 
and also an Act passed in the fifty-fifth year of 
the reign of King George the Third, intituled 
*'An Act to remove certain Difficulties in the 
disposition of Copyhold Estates by Will," shall 
be and the same are hereby repealed, except so 
&r as the same Acts or any of them respectively 
relate to any Wills or Estates pur autre vie tq 
which this Act does not extend. 
UL And be it further enacted, That it shall AUpropertr 

may b6 dis- 

be lawful for every person to devise, bequeath, posed of by 
or dispose of, by his Will executed in manner 
herein-after required, all real estate and all 
personal estate which he shall be entitled to, either 
at law or in equity, at the time of his death, and 
which, if not so devised, bequeathed, or disposed 
of, would devolve upon the heir-at-law, or cus- 
tomary heir of him, or, if he became entitled by 
descent of his ancestor, or upon his executor or 
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Section a. administrator; and that the power hereby given 
comprising shall extend to all real estate of the nature of 

customary 

freeholds customarv freehold or tenant rieht, or customary 

and copy- •' ^ . 

holds with- or copvhold, notwithstanding that the testator 

out surren- *^«' ^ 

dCT and may not have surrendered the same to the use 

before ad- J 

andJu^' of his Will, or notwithstanding that, being en- 
!"*!ll«l^*°* titled as heir, devisee, or otherwise to be admitted 

as cannot ' ' 

^sed^ ^®" thereto, he shall not have been admitted thereto, 
or notwithstanding that the same, in conse- 
quence of the want of a custom to devise or 
surrender to the use of a Will or otherwise, 
could not at law have been disposed of by Will 
if this Act had not been made, or notwithstand- 
ing that the same, in consequence of there 
being a custom that a will or a surrender to the 
use of a will should continue in force for a 
limited time only, or any other special custom, 
could not have been disposed of by Will accord- 
ing to the power contained in this Act, if this 

Estates pur Act had not been made; and also to estates pvr 

autre vie • 

autre vie, whether there shall or shall not be any 
special occupant thereof, and whether the same 
shall be freehold, customary freehold, tenant 
right, customary or copyhold, or of any other 
tenure, and whether the same shall be a corporeal 
contingent or au iucorporeal hereditament; and also to all 
contingent, executory, or other future interests 
in any real or personal estate, whether the 
testator niay or may not be ascertained as the 
person or one of the persons in whom the same 
respectively may become vested, and whether 



interests ; 
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he may be entitled thereto under the instrn- scction^s._ 
ment by which the same respectively were 
created or under any disposition thereof by deed 
or will ; and also to all riirhts of entry for con- ^^^^^ of 

^ ** entry • 

ditions broken, and other rie^hts of entry; and and property 

o ,/ ' iicquired 

also to such of the same estates, interests, and ^^^^ f^«^«- 

^ ' tiOf» of the 

rights respectively, and other real and personal ^^^^^• 
estate, as the testator may be entitled to at the 
time of his death, notwithstanding that he may 
become entitled to the same subsequently to the 
execution of his WilL 
IV. Provided always, and be it further as to the 

fees and 

enacted. That where any real estate of the fi»es pay- 

•' able by 

nature of customary freehold or tenant riffht, or devisees of 

•^ , o ' customary' 

customary or copyhold, might, by the custom of 5"{|,*^s'Sie8 
the manor of which the same is holden, have 
been surrendered to the use of a Will, and the 
testatcnr shall not have surrendered the same to 
the use of his Will, no person entitled or claim* 
ing to be entitled thereto by virtue of such Will 
shall be entitled to be admitted, except upon 
payment of all such stamp duties, fees, and 
sums of money as would have been lawfully due 
and payable in respect of the surrendering of 
sticb real estate to the use of the Will, or in 
respect of presenting, registering, or enrolling 
such surrender, if the same real estate had been 
surrendered to the use of the Will of such tes- 
tator: Provided also, that where the testator 
was entitled to have been admitted to such real 
estate, and might, if he had been admitted 

b3 
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Sfxnicfni. thereto, have surrendered the same to the use 
of his Will, and shall not have been admitted 
thereto, no person entitled or claiming to be 
entitled to such real estate in consequence of 
such Will shall be entitled to be admitted to the 
same real estate by virtue thereof, except on 
payment of all such stamp duties, fees, fine, and 
sums of money as would have been lawfully due 
and payable in respect of the admittance of such 
testator to such real estate, and also of all such 
stamp duties, fees, and sums of money as would 
have been lawfully due and payable in respect 
of surrendering such real estate to the use of the 
Will, or of presenting, registering, or enrolling 
such surrender, had the testator been duly ad- 
mitted to such real estate, and afterwards sur- 
rendered the same to the use of his Will ; all 
which stamp duties, fees, fine, or sums of money 
due as aforesaid shall be paid in addition to the 
stamp duties, feies, fine, or sums of money due 
or payable on the admittance of such person so 
entitled or claiming to be entitled to the same 
real estate as aforesaid. 
wius or V. And be it further enacted. That when any 

wuS^c^- real estate of the nature of customary freehold 
howl^uS^" or tenant right, or customary or copyhold, shall 
b?fflS*° be disposed of by Will, the lord of the manor or 
roitel^ ^^ reputed manor of which such real estate is holden, 
or his steward, or the deputy of such steward,, 
shall cause the Will by which such disposition 
shall be made, or so much thereof as shall con* 
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tain the disposition of such real estate, to be section^. 
entered on the Court Rolls of such manor or 
reputed manor ; and when any trusts are 
declared by the Will of such real estate, it shall 
not be necessary to enter the declaration of such 
trusts, but it shall be sufficient to state in the 
entry on the Court Rolls that such real estate is 
subject to the trusts declared by such Will ; and 
when any such real estate could not have been and the lord 
disposed of by Will if this Act had not been toe,&?""* 
made, the same fine, heriot, dues, duties, and estates^e 
services shall be paid and rendered by the viaabiTLhe 
devisee as would have been due from the cus- been ttom 
tomary heir in case of the descent of the same caseofdes- 
real estate, and the lord shall as against the 
devisee of such estate have the same remedy for 
recovering and enforcing such fine, heriot, dues, 
duties, and services as he is now entitled to for 
recovering and enforcing the same from or 
against the customary heir in case of a descent. 

VL And be it further enacted. That if no Estates i>ar 
disposition by Will shall be made of any estate 
pur autre vie of a freehold nature, the same 
shall be chai^geable in the hands of the heir, if it 
shall come to him by reason of special occupancy, 
as assets by descent, as in the case of freehold 
land in fee simple ; and in case there shall be no 
special occupant of any estate pur autre viej 
whether freehold or customary freehold, tenant 
right, customary or copyhold, or of any other 
tenure, and whether a corporeal or incorporeal 



autre vie. 
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Section fl. hereditament, it shall go to the executor or 
administrator of the party that had the estate 
thereof by virtue of the grant ; and if the same 
shall come to the executor or administrator 
either by reason of a special occupancy or by 
virtue of this Act, it shall be assets in his hands, 
and shall go and be applied and distributed in 
the same manner as the personal estate of the 
testator or intestate. 

No win of a VIL And be it further enacted, That no 

person an- ' 

J« jse Will made by any person under the age of 

twenty«one years shall be valid. 
?°' °™o^ VIIL Provided also, and be it further enacted, 

feme covert, ' ' 

2 mi^irt ^ That no Will made by any married woman shall 
now be jjg yalid, cxccpt such a Will as might have been 

made by a married woman before the passing of 

this Act. 

Section 9th* 

IX. And be it further enacted, that no Will 
shall be valid unless it shall be in writing 
and executed in manner hereinafter mentioned ; 
(that is to say) it shall be signed at the foot or 
end thereof by the testator, or by some other 
person in his presence and by his direction; 
and such signature shall be made or acknow- 
ledged by the testator in the presence of two or 
more witnesses present at the same time, and 
such witnesses shall attest and shall subscribe 
the Will in the presence of the testator, but do 
form of attestation shall be necessary. 



made. 
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By this section all Wills are to be in writings 5!!?^: 
therefore Nuncupative Wills are rendered inva- ^'JJJ"^*^''* 
lid, except as regards any soldier being in 
actual military service, or any mariner or sea- 
man being at sea. Vide section 11. 

The language made use of in this section is 
clear and intelligible, and the manner prescribed 
for the execution of Wills is not easily misunder- 
stood ; it is not left at the option of the testator, 
but it is a positive provision that a Will shall be 
void if not executed according to that Statute, 
and it was decided in Lord Hertford's case, that 
it was not competent for him in his Will execu- 
ted before 1838, to reserve to himself the power 
of disposing of his property by a codicil executed 
in any other manner than is required by this 
section of the Act. 

The making of a mark by the testator was signaturebr 

a mark 

considered a sufficient signing to satisfy the fifth 
section of the Statute of Frauds, and that without 
reference to any question whether he could write 
at the timet {o) ^^^ ^ the language of both 
Acts respecting the signature of the testator is 
almost identical, this decision appears equally 
applicable to the Statute of Victoria. In the 
Goods of E, Bryce^ spinster^ deceased^ (6) the 
testatrix signed her Will with a mark, but her 
name did not appear on the Will in the usual 
way, (as for instance : ^' the mark of £. Bryce) ;" 

(a) Baker v, Dening, 8 A. & £. 94. 
{b) 2 Curt. 325. 
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?®^'**^".?i_ but on the affidavit of the two attesting witnesses 

the Will was admitted to probate* 
by seaiingr. jn gQ^jg ^f (^q qJ^j ^^gg under the Statute of 

Frauds sealing was held a sufficient signing, but 
this has since been overruled, and would not 
possibly therefore be regarded as a signing under 
the present Statute. 
^lndf°°* The fifth section of the Statute of Frauds 
enacts, that a Will of real estate " shall be in 
writing, and signed by the party devising;" and 
it was held under that Statute, that wAting the 
name at the top was a sufficient signature^ and 
that if a Will were in the testator's handwriting, 
and commenced '< This is the last Will and 
Testament of me John Smith," this was suffi- 
ciently signed within the Statute, although not 
subscribed with his name. Undoubtedly the in- 
tention of the Legislature in introducing into 
the present Statute the words " foot or end," 
was to avoid any such constructive signature. 
It is therefore now requisite that the signature 
of the testator be at the foot, or at the end of 
the Will. There have been several cases in the 
Prerogative Court in which questions have 
arisen upon the point> whether or not the sig- 
nature of the deceased could be considered at 
the foot or end. 

The first was a motion for the probate of the 
Will of Catherine E* 21 Woodington (o), widow, 

(a) 2 Curt. 324. 
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deceased, which concluded in the following Section 9. 
manner: ** signed and sealed as and for the will of 
me, Catherine Elizabeth Thicknesse Wooding- 
ton, in the presence of us Thomas Hughes, Ellen 
Hughes." The Court considered it to have been 
the intention of the testatrix, in placing her 
name where it stood, that it should answer the 
purpose of a description as well as of a signature, 
and such signature was held to be at the foot or 
end; the Court decreed probate of this Will 
with some hesitation, and it will be seen that 
the Court, in referring subsequently to this 
case (a), said, that the words made use of in this 
attestation clause were important, ^^ofme^ and 
made a great impression on the Court ; it was 
sworn too that the witnesses believed that the 
deceased intended it for his signature, and 
again it was written close at the bottom of the 
WilL The Court considered it had gone as far 
as it could properly in this case. 

In the case of Keating v. Brooks (i), the first 
objection taken to the Will was, that it was not 
signed at the foot or end accoiding to the Statute. 
The signature of the testatrix was not at the con- 
clusion of the whole of what was written on the 
paper, but between the signature of the testatrix 
and the clause of attestation was a note or 
memorandum, in which the testatrix without 



(a) Joseph Chaplyn, 4 No. Ca. 
(jb) 4 No. Ca. 363. 
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Section 9. disposiog of any part of the property, merely 
expressed her fear that some of the property 
for the reasons therein given, would not be 
so productive as she could have wished. The 
Court did not sustain this objection, the signa- 
ture being at the end of the dispositive part of 
the paper, after the date, and, therefore, at the 
end of the Will, and that, without reference to 
whether such memorandum had been written 
before the deceased signed the Will or after- 
wards, the execution was good for all that 
preceded the signature, and that such memor- 
andum could be excluded from the probate. 
Probate was therefore granted of this paper, but 
without the addition. 

In the Goods of Howell (a), deceased, a Will 
was signed by the testator and duly attested, 
but below the signature of the deceased and of 
the witnesses, but before the execution was 
written the foUo^ng clause, "And I hereby 
appoint Messrs. Bradford and Burt, of Swinden, 
and Jonas Hunt, executors." The Court allowed 
administration with the Will annexed to pass 
to the residuary legatee, without the clause 
appointing the executors forming part of the 
Will. 

In the Goods of Carver (6), the Will itself 
(written on a printed form) ended on the first 

(a) 2 Curt. 342. 
{b) 3 Curt 29. 
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side, where there was not room for the testator's sgcti<>°g- 
signature, and that of the witnesses ; and the 
testator instead of signing his name at the top 
of the next page, wrote it at the end of the 
printed form, where the testator's signature was 
directed to be made by the instructions in the 
margin of the paper ; this was considered to be 
at the foot or end. 

In the Goods of John Bullock (a), a Will was 
written on the lower half of the second side of a 
sheet of paper, the testator had folded the 
paper down the middle (broadways) for the pur- 
pose of concealing the contents of it from the 
witnesses, and was thus signed by the testator 
and witnesses on the lower half of the first or 
reverse side (the witnesses believing the Will to 
have been contained on the upper part of the 
first side). The consent of the next of kin had 
been obtained, and on motion for probate the 
Court was of opinion that although perhaps not 
strictly and literally signed at the foot or end, it 
was able, under the circumstances and with such 
consent, to decree probate of the Will 

In the Goods of John Gore (6), the Will was 
written on the first side of a sheet of paper; instead 
of being signed at the top of the second side, or 
at the bottom of the second side, as in Carver^ 
deceased, the second side was left entirely blank, 

(a) 3 Curt. 750. 

{b) 3 Curt. 758, also in No, Ca. 2, 479. 
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sectiaiiQ. and the signature of the testator, attestation 
claase, and subscription of the witnesses was on 
the third side. The whole of the property was 
disposed of and bequeathed to the wife. The 
Court held that if it was not signed at the foot 
it was signed at the end. The object of this 
clause in the Act was to prevent any question 
as to whether a signature at the commencement 
was or was not sufficient, which was deemed 
sufficient under the Statute of Frauds, and it is 
now required that the signature shall be at the 
foot or end ; in this case the signature could not 
be considered in the beginning, or in the 
middle. Probate was decreed of the paper. 

In the Goods of Sarah Gardiner (a), widow, 
deceased, a Will written on the first and third 
sides of a sheet of paper, the signatures of the 
deceased and witnesses being on the lower part 
of the second side, which was otherwise blank, 
and there not being convenient room for such 
signatures on the third side was admitted to 
probate. 

In the Goods oi^Giks Davis {b\ the Will 
was signed by the testator only at the foot of 
the first page, containing all the* Will, except 
the appointment of executors, and subscribed by 
the witnesses on the second page, after the ap- 
pointment of executors. Held, to be sufficiently 
executed, except sq &r as regards the appoint- 

(a) 2 No. Ca. 459. 
Qf) 2 No. Ca. 350. 
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ment of executors, and administration was section ». 
granted with the Will annexed. 

In the goods oi Baker (a), deceased, a Will was 
written on paper folded in the middle, so as to 
make four sides, and commencing on the fint 
side concluded on the third side, the second and 
intermediate side being left blank, except that 
on the lower part of it, were the signature of the 
deceased, the attestation clause, and the signa- 
tures of the attesting witnesses; it appeared that 
they were written on the second side by reason 
of there having been only room for the signature 
of the dieceased at the conclusion of the third 
side. The signature was held to be at the 
<^ end," though not at the *^ foot," and probate 
was granted. 

In the Goods oi Esther Powell {b\ widow, de- 
ceased, a clause was added to a Will immediately 
previous to execution, and this clause beginning 
parallel with, reached below the signature of the 
deceased and of the attesting witnesses thus : 

In witness whereof I have hereunto set my 
hand (by making a^ark) this 18th Sep- 

** tember, 1844. 

The mark 

" and if any X 

" money remains of Esther Powell. 

" after the legace^ Witnesses T. A. J. F. 

(a) 3 No. Ca. ] 62. 
(6) 4 No. Ca. 391. 
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Section 9. " at paid to be equally divided betwixt my 

** appointed executors and Thos. Goodge, 
"ofNottingHill/' 

This was held to be at the end of the Will^ 
though not at the foot 

In the Goods of Mary Jones (a\ a clause quali- 
fying the residuary bequest was written on the 
third side of the sheet of paper containing the 
Will (the Will itself being contained in the first 
and second sheets, and the signature of the tes- 
tatrix and of the witnesses being at the end of the 
second side). This clause was proved to have 
been written at the time the Will was executed. 
Administration with Will annexed, tc^ether 
with thisclause, was moved for, citing re Powell. 
The Court held this was a very different case, 
there the continuation of a clause was carried 
below the signature, and the Court considered 
the signature at the end, though not at the foot 
of the Will. Per Cur. " In PowelCs case I went 
as far as I could go. I reject this clause, but very 
unwillingly." 

The preceding ar^ the only cases in which 
probate has been granted, where a question has 
been raised as to the signature of the deceased 
being at the foot or end : the following are cases 
in which probate has been rejected, where the 
same point was raised. 

In the Goods of Joseph Chaplyn (6), deceased, 

(a) 4 No. Ca. 533. 
(6) 4 No. Ca. 469. 
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a motion was made for probate of a paper all 8«ctkm9. 
in the handwriting of the deceased, written on 
three sides of a sheet of paper, with ample room 
for the signatures of the deceased and of the 
witnesses on the third side ; but there was no 
signature at all except on the fourth side, where 
it occurs in the form of an attestation clause, 
written by the deceased before it was produced 
to the witnesses in the following terms : " Signed 
bj the within named Joseph Chaplyn, the testa- 
tor, in the presence of us, present at the same 
time, who, in his presence, have subscribed our 
names as witnesses hereto. — George Watson, 
William Underdown. Signed, sealed, and de- 
clared in the presence of the above witnesses. 
September 16, 1841," It was submitted by Dr. 
Deane, that the first question was, as to the 
place where the clause of attestation was written, 
there being a blank between the end of the Will 
and the clause of attestation, and that this came 
within the case of Gorey in which the Court 
decreed probate; the second question is, whe- 
ther the deceased has signed his name, and it 
was submitted either that the whole of the 
attestation clause might be considered surplusage, 
or that the same view might be taken as in 
FFoodinffton. The Court held, that the present 
was distinguished from both the cases cited. In 
Gore, the whole of the property was disposed of 
and there was a signature ; in this case there is 
neither residuary clause nor signature. In the 



22 WiUs Act. 

sectiimQ' Other case cited, the deceased wrote '^signed 
and sealed as and for the Will and Testament 
of me, C. E. T. Woodington ;" and it was sworn 
by the witnesses that they believed the deceased 
did intend this to be the signature to the WiU. 
The words, too, to the attestation clause, " of me,* 
were very important, and made a great impres- 
sion on the Court; and again, it was written 
dose at the bottom of the Will. The Court 
considered it had gone as far as it properly could 
in Woodington. Per Cur. ^'Is this a signature 
within the true construction of the Act of Par- 
liament ? Now primd fade it is not so. It is true 
that no attestation clause is required, but the 
deceased thought proper to add an attestation 
clause, and the words < signed by the within- 
named' would seem to refer to a signature before 
the attestation clause was written ; but there is 
no signature. The signature is not acknow- 
ledged by the paper being merely produced by 
the deceased as his Will, and his desiring the 
witnesses to attest, what? not the signature of 
the deceased, which was not there, but to sign 
an attestation clause." The motion was there- 
fore rejected, parties being at liberty to pro- 
pound the paper if they thought proper. 

In the Goods oi Louisa Dav%8{a)y the deceased, 
to a paper in her own handwriting, described as 
a second codicil, did not sign her name at the 

(fl) 4 No. Ca. 522. 
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foot, though her name was written in the clauae section g. 
of attestation, and beheved by the witnesses to 
have been written there at the time of execution, 
the Court refused probate of this second codiciL 
Per Cur. ** Can I assume or conjecture that the 
deceased, when she wrote the words 'by the 
said Louisa Davis,' intended them to be a sub- 
stitute for her signature at the bottom of the 
codiciL I cannot g^ve effect to this paper on 
motion. It is different when the name in the 
attestation clause was clearly intended as a signo" 
tureJ" Probate decreed of the first Will and 
codicil alone. 

In the Goods of William Martin (a), deceased, 
a Will was prepared and executed on one of the 
printed forms divided into columns, with printed 
directions on the heading of each column ; the 
second column was described as a *' margin for 
signature of testator and subscription of witnesses, 
in case of any alteration in the Will" The 
testator and witnesses having apparently under- 
stood that where a Will was altered it must be 
signed in the margin, and nowhere else, they 
had signed in such margin instead of at the foot 
or end. Motion rejected. 

Another case in which the intentions of the 
deceased were defeated by misapprehension, 
occurred in the Goods of Judith WaheUng (6), 

(a) 3 Curt. 754. 
(&) 1 No. Ca. 236. 
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SMtioD^. deceased, wherein a Will was signed by the 
testatrix in the mai^in^ and not at the bottom, 
she having misunderstood the directions of the 
solicitor who prepared the Will, it was submitted 
by Dr. Haggard, that if she did not sign at the 
foot or end, she signed after the Will was ended. 
The motion was rejected. 

In the Goods of John Scarlett{a)i the deceased 
executed his Will, purposely leaving a blank or 
space above the signature, in order that he might 
if he thought proper make an addition to his 
Will, and in which space additions were after- 
wards inserted. The executors having renounced, 
administration with the Will annexed was moved 
for as it was before such additions were made, 
citing re Gore. The Court held that the Will 
was neither signed at the foot or end, the 
deceased always contemplating an addition to it. 
Signature In the Goods of James Clark (6), deceased, 
other person the testator being too ill to sign his Will, 
tator. requested the drawer thereof to sign it for him, 
which he did in his own name instead of that of 
the testator's, having the Statute 1 Vict. c. 26, 
before him, and intending to follow its provisions 
thus : ** Signed on behalf of the testator in his 
presence, and by his direction, by me, C. F. 
Furlong, Vicar of Warfield, Berks. The above 
signature was made for and acknowledged by 

(a) 4 No. Ca. 480. 
ib) 2 Curt. 329. 
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the testator in the presence of us, whose names 8«^o°g- 
ai!e hereto subscribed 

Maby Butler. 

X 
Her mark. 
Ann Clabk." 
Hiis was held to be a sufficient compliance with 
the Act, the Statute not expressing that the 
ffignature should be made in the name of the 
testator. 

In the Goods of John Bailey, deceased (a), a 
question was raised, upon motion, whether a 
signature by the direction of the deceased made 
by one of the two attesting witnesses is valid ; 
the name of the deceased was signed by Robert 
Harvey, one of the subscribed witnesses, at the 
foot or end, by the deceased's direction, and in 
his presence, and also in the presence of M. S., 
the other subscribed witness, who was present at 
the same time, and who, as well as Robert Har- 
vey, attested the Will in the presence of the 
deceased : the Court was of opinion, that there 
is nothing in the Statute which prevents the 
person making the signature for the testator, 
being one of the witnesses to attest and subscribe 
the Will ; and probate of the paper was there- 
fere granted. 

The same question was raised in a more formal 

(a) I Curt 914. 

c 
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s^^Qpg- manner, viz., on the admission of an allegation 
in Smith v. Harris (a), in which the circum- 
stances were similar, vcar., the signature to the 
Will was not written by the testatrix, but by 
another person in her presence, and by her 
direction, and such person was one of the attests 
ing witnesses; it was contended, on the part 
of the next of kin of the deceased, against the 
Will, that this was not a good execution, relying 
on an opinion expressed in a Treatise on Wills, 
by Mr. Sugden, which opinion had also found its 
way into Mr. Williams's Law of Executors (6), 
viz., ^' that it could not be the intention of the Le- 
gislature that the testator should acknowledge the 
signature of his Will, made by another person, 
to the very person who had signed it for him, 
and that no witness can attest his own act." 
But the Court saw no reason to depart from 
the opinion expressed in the former case of 
Bailey. The witness attests the direction of the 
testatrix, and that direction amounts to an ac- 
knowledgment, it is not necessary to show that 
the deceased is unable to sign her name herself, 
the Statute not requiring it. The Will was, 
therefore, admitted to probate. 

It had been suggested that the word '^ac- 
.knowledged," made use of in this section, re- 
ferred only to a signature when made by another 

(a) 1 Robertson, 262. 

(6) Vol. L p. 62, 3rd Edition. 
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person from the direction of the testator, but the section 9. 
Court decided in the Goods of Regan (a) that it 
also referred to the acknowledgment by the 
testator of his own signature. 

The next question to be considered then is, 
what constitutes an acknowledgment of signa- 
ture by the testator? The following are cases 
in which the acknowledgment has been consi- 
dered sufficient within the meaning of the Act. 

In the Goods of Mary Warden (h\ the tes- Acknow- 

"^ ^ ledpnent by 

tatrix signed her Will, and on a subsequent day thete^tor 
sent for two witnesses to attest the same; upon ture. 
their arrival, they said that they had come as she 
requested for the purpose of siting their names 
as witnesses to her Will, which was then pro- 
duced, whereupon the deceased replied, *' I am 
very glad of it, thank GodT and they then 
subscribed the will as witnesses : it was held by 
the Court, on motion, that this was a sufficient 
acknowledgttient It appears therefore that a 
direct acknowledgment of the signature is not 
expressly required — virtual acknowledgment is 
sufficient. 

In the case of Gaze v. Gaze {«), a testator pro- 
duced a paper, (then stating it to be his Will,) 
all in his own handwriting, and having his name 
signed at the end thereof, to three persons, 
and requested them to put their names under-' 

(a) 1 CNirt. 908. 
{b) 2 Curt. 334. 
(c) 3CurU451. 
C2 
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Section 9. neoth his : the Court held this to be a sufficient 
acknowledgment of the signature, being satisfied, 
(although there was no express evidence of the 
tsicty) that the signature was of the handwriting 
of the testator. 

In the case of Blake t. Knight (a), a Will, 
purporting by the attestation clause to have been 
signed, sealed, published, and declared bj the 
testator as and for his last Will and Testament 
in the jn^sence of three witnesses, and to have 
been attested by them in his presence and that 
of each other was disputed, on the ground that 
it was not proved by the evidence of the wit- 
nesses that the deceased signed the paper in 
their presence, or that the signature was on the 
paper at the time, or if it was, that the deceased 
acknowledged the signature in their presence. 
The Court held, that it was not absolutely 
necessary to have positive affirmative testimony 
by the subscribed witnesses that the Will was 
actually signed in their presence, or actually 
acknowledged in their presence, nor is it abso- 
lutely necessary under all circumstances that the 
witnesses should concur in stating that these 
facts took place, nor is it absolutely neeessaiy 
where the witnesses will not swear positively that 
the Court should pronounce against the validity 
of the Will. The Court will take into its con- 
sideration all the circumstances of the case and 

(a) 3 Cnrt. 547* 
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judge from them collectively whether there sgcticmQ. 
was not, at least, an acknowledgment of a signar 
ture which clearly existed on the face of the 
Will at the time of attestation. In the pre* 
sent case, three years after the transaction the 
witnesses depose that they went to the house of 
the deceased, who was a lawyer*s clerk, to see 
him sign his Will ; on the witnesses coming into 
the room, the deceased is told that the witnesses 
are come to attest his Will; he produces the 
paper from his desk and lays it open before 
them; he tells them it is his Will — ^that it is a 
short Will — that he had made a mistake in the 
body of the Will — ^that he had rectified the 
mistake and points out to them how he has done 
so ; he reads the attestation clause to them, and 
also the words, *' This is the last Will and Testar 
ment of me, Edmund Blake." Everything 
being in the most open manner. The paper 
appeared signed and sealed. The witnesses are 
positive there never was a seal, but are not so 
sure as to the signature; they would neither 
swear positively or negatively whether there or 
not before they signed. The Court felt satisfied, 
from the circumstances, that this paper was 
signed by the testator before the witnesses, and 
that his producing the paper to the witnesses, 
then acknowledging it to be his Will, and it being 
in his handwriting, amounts to a sufficient ac- 
knowledgment of the signature. It is not abso- 
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Section 9. lutely necessarj that the testator point out the 
signature and say *^ This is my signature" (a). 

In Keigwin v. Keigwin (6), the testatrix 
shewed a paper to two persons present at the 
same time and requested them to sign it; '^I 
want you to sign this paper^" both witnesses 
observed the signature of the testator affixed to 
the paper, and both witnesses subscribed it in her 
presence; (the paper was identified by the 
witnesses as the Will) The question was^ whe- 
ther this was a sufficient acknowledgment ; the 
Court held that it was ; it is not necessary that 
the party should say in express terms, *' This is 
my signature ;" it is sufficient if it clearly ap- 
pears that the signature of the testator be exist- 
ent on the Will at the time of its production to 
the witnesses. 

In the Goods of miHam Philpot (c), the Will 
was not signed in the presence of witnesses, but 
was produced to them as his Will, and was 
already signed; the deceased being then in- 
formed that it was requisite that two witnesses 
should attest, said, ^* Then if it is necessary, let 
it be done; will you put your names?" This 
was considered sufficient acknowledgment of 
his signature, and the paper was admitted to 

(a) This case differs from Ilott r. Genge, in that case 
there was a studious coocealment of the signature. 

(b) 3 Curt. 607. 
(e) 3 No. Ca. p. 2. 
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probate on motion. For another case in which sectioD 9. 
probate was granted when the question turned 
upon acknowledgment of signature by the tes- 
tator, see in the Goods of Askmore abridged at 
page 32. 

On the other hand, there have been many 
cases in which the circumstances have not satis- 
fied the Court that there has been such an 
acknowledgment as the Statute requires. 

In the (roods of Ann Rawlings (a), the de- 
ceased signed her Will not in the presence of 
witnesses;, and produced it to two witnesses, and 
said to them, *' Sign your names to this paper." 
without saying that it was a Will, or that the 
signature was hers. This was held not to be a 
sufficient acknowledgment of her signature. 

In the Goods of Mary Harrison (b\ probate 
was refused of a paper which was produced by 
the deceased to three witnesses who subscribed 
their names thereto. The deceased did not 
state at the time that the paper was her Will, 
neither did she sign it in their presence, or ac- 
knowledge any signature to it, two of the wit- 
nesses did not observe any signature to the paper, 
but one deposed that she observed the signature 
of the deceased. The Court was of opinion, 
that this was not a sufficient acknowledgment 
of the signature to two witnesses present at the 
same time. 

(a) 2 Curt. 326. 
lb) 2 Curt. 863. 
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sections. But E motioD WHS made under verj mmilar 
circumstances in the Goods of jinne Ashmore (a), 
the decision of the Court being different ; Ash- 
more was the later case, but there the Judge 
regretted that the point had never been aigued, 
and that the property was so small that he could 
not direct the paper to be propounded, so that 
it may be said to be a question remaining for 
argument — whether, if a paper be produced to 
two iintnesses with a request to sign, but with- 
out stating the testamentary nature of the docu- 
ment, and if the signature of the testator already 
afBxed be observed by only one witness, this 
can be considered a virtual acknowledgment 
of the signature. In the present case the testa- 
trix produced a codicil all in her handwriting to 
two witnesses, and requested them to sign, which 
they did; nothing was said as to her signature, 
or as to the paper being testamentary, but one 
of the witnesses saw and recognized the signa- 
ture of the deceased made at the end of the last 
line of the paper \ the Court held this to be a 
sufficient acknowledgment, observing that there 
have been several late cases, where, when a 
paper has been proved to be in the handwriting 
of the testator or testatrix, and the signature 
was clearly and visibly on the face of it, the 
production of the paper to two witnesses present 
at the same time accompanied with a request to 

(a) 3 Curt. 766, and 2 No. Ca. 465. 
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them to subscribe it, has been held to be a??^^^*^ 
sufficient acknowledgment of an unquestioned 
signature. 

In the case of Ilott y. Genge {a\ the doctrine 
of what constitutes an acknowledgment with 
reference to cases under the Statute of Frauds 
on the same point, is most clearly laid down by 
Sir H. J, Fust. The Will was signed by the tes- 
tator, and purported by the attestation clause to 
have been ^^ signed, sealed, and delivered in the 
prese.xe of three subscribed witnesses. But 
the result of the evidence was, that the deceased 
asked two witnesses to sign a paper for him; that 
the deceased was ^* doing something*' to the 
paper when they entered the room ; the impres- 
sion of one witness was that he was folding the 
paper, of the other witness that he was getting 
it ready for them to sign ; neither could swear 
that he was writing on the paper, or that he was 
using or had a pen in his hand, or that they saw 
him put the pen back in the inkstand; they 
would not swear that he wrote anything in their 
presence, or that the impression on their minds 
was that he did so ; their impression was rather 
that he did not, than that he did. The two 
witnesses then signed in the presence of the 
testator and of each other, the Will was after- 
wards signed by a third witness in the presence of 
the testator only, but on both occasions the paper 

(a) 3 Curt. 160 ; 1 No. Ca. 572. 

c3 
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Section 9.^ wtu 80 folded by the testator as to conceal the en^ 
tire contents. It being the impression of the two 
witnesses that the Will was not signed in their 
presence, the Court cannot presume this signature 
against the impression of the witnesses. The 
paper was so folded as to conceal the contents and 
even the attestation clause of the Will from the 
witnesses. This is not therefore a case in which 
the witnesses are deposing against their own act 
The Court not being satisfied that the Will was 
signed^ the question remained, if there was an 
acknowledgment of a signature by the testator 
in the presence of the witnesses. Under the 
form of words used in the fifth section of the 
Statute of Frauds, it was held not necessary that 
the witnesses should see the testator actually 
sign, he need not acknowledge his signature to 
all the witnesses at the same time, the acknow- 
ledgment might be made to each witness sepa- 
rately, a simultaneous presence of the witnesses 
was not required (a). In other cases under 
the same Statute, it has been held that a request 
to witnesses to subscribe their names as wit- 
nesses was a sufficient acknowledgment (i). 

(a) Grayson v, Atkinson, 2 Ves. Sen. 454 ; Jones 9. 
Lake, 2 Atk. 176; Stonehouse v. Evelyn, 3 P. Wms. 254; 
£Uis V. Smith, 1 Ves. Jan. 1 1 ; Wright v, Wright, 

5 Moore & P. 316. 

{b) Brit. Museum v. White, 3 Moore & P. 689, 

6 Bingham, 310 ; Wright r. Wright, 5 Moore & P. 316; 
Johnson v. Johnson, 1 Cr. & Mees. 140. 



Signature of the Testator. 35 

In the present Statute it is enacted, not that sectioDS. 
the Will shall be signed, but that '^ the signature 
shall be made or acknowledged." In the Sta- 
tute of Frauds nothing was said as to acknow- 
ledgment of the signature by the testator. 
Under that Statute if a paper were acknowledged 
to be a Will, it was sufficient. In the present 
Statute it b expressly enacted that the signature 
must be acknowledged ; it would seem to require 
that the witnesses should see the signature, that 
they should know that the paper was signed at 
the time, a fact which could only be known by 
seeing the testator sign, or hearing him say that 
he had signed, and '* that was his signature ;" it 
might be a question whether a declaration by 
the deceased, that he had signed the paper, 
woold be sufficient lor the purpose; the con- 
struction the Court puts upon the clause is, that 
it is not necessary for the testator to say in so 
many words, ''This is my signature to my 
Will," but that where there is an actual produc" 
tion qf the paper, and the name of the testator 
is subscribed to it, and there is an opportunity 
given to the witnesses to see the signature and 
the witnesses subscribey it is a due compliance 
with the Act. But it is not sufficient merely to 
pioduce the paper to the witnesses where it does 
not appear that the signature of the testator was 
affixed to it at the time* And this it is which 
distinguished this case from those under the 
Statute of Fraudst The signature, not the Will, 
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Section 9. must be acknowledged by the new Act, it is 
therefore a necessary inference that the witnesses 
should know that the paper was signed. The 
Court therefgre pronounced against the-ralidity 
of the Will 

Dr. Lushington, sitting as surrogate for Sir H. 
J. Fust, confirmed this opinion in the case of 
Hudson T. Parker (a). In thai case two witnesses 
subscribed in the presence of the testator and 
of each other, the testator having previously in 
their joint presence admowledged the said 
paper to be his Will, The witnesses did not 
see the testator sign his name to the paper, nor 
did they at the time of subscribing their names 
to it see his signature, the writing tqpon the 
paper being purposely concealed from them* 
Upon the death of the testator his signature 
was found at the end of the paper ; a distinction 
was contended for between this (the present) 
case and Iloii v. Gengcy viz., that in this case 
the testator had admowledged it to be hia Will 
Per Qwr* What is the plain meaning of acknow- 
ledging a signature in the presence of witnesses? 
What do the words import but this, 'Here is 
my name written. I acknowledge that name so 
written to have been written by me ; bear wit- 
ness;' how is it possible that the witnesses 
should swear that any dgnature was acknow- 
ledged unless they saw it? 

(a) 1 Bobortaon, 14. 
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*' They might swear that the testator said he section 9. 
acknowledged a signature, but they could not 
depose to the fact, that there was an existing 
signature to be acknowledged." 

''It is quite true that acbaowledgment may be 
expressed in any words which will adequately 
convey that idea, if the signature be proved to 
have been then existent ; no particular form of 
expression is required either by the word '' ac- 
knowledge" or by the exigency of the Act to be 
done. It would be quite sufficient to say, '' That 
is my Will," the signature being there and seen 
at the time, for such words do import an owning 
thereof; indeed, it may be done by any other 
words which naturally include within their true 
meaning acknowledgment and approbation." 

The Court held that there was no material 
distinction between this case and Ilott v. Genge^ 
and that the Will was not executed according to 
the Statute on three distinct grounds : 

First. There is no proof that the signature was 
affixed prior to the subscription of the witnesses. 

Secondly. If from the circumstances such ^t 
is to be presumed, it was not made in the 
mental presence of the witnesses, nor, indeed, is 
there any proof that they were present at alL 

Thirdly. Because the witnesses never saw, 
nor, indeed, could see the signature, of which 
there was no acknowledgment, unless construc- 
tive. 
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Section g. From the decision in Jlott ▼• Genge there 
was an appeal to the Privy Council ; the Judicial 
Committee^ however, affirmed the sentence of 
the Prerogative Court. 

A further confirmation was given to this con- 
struction of the word acknowledged. In the 
Goods of i^raiic^f Trinder (a), deceased, in which 
case the deceased presented the blank part of a 
Will to two witnesses, and requested them to 
sign there, sajing: *' This is my last Will and 
Testament, I should thank you to sign it," that 
thereupon the witnesses signed the Will in the 
presence of the deceased, who did not sign it in 
their presence, nor did they see the signature, 
or any other part of the Will, and were unable 
to depose whether the signature was there or 
not at the time. Probate was refused. 

It may be proper to remark here, that the 
power of acknowledgment of signature, which is 
given by the Statute to the testator, does not 
extend to the signature of witnesses; see below, 
Moore v. King. 

It appears from the cases which have been 
decided on the point, that if the Will be signed 
by the testator after the attesting witnesses have 
subscribed, it is not a sufficient compliance with 
this section of the Statute to entitle the Will to 
probate, and a motion for probate in the Goods 



Signature 
by testator 
after wit- 
nesses. 



(a) 3 No, Ca. 27S. 
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of Olding (a), deceased, of a ^11 executed in this Section 9- 
manner was rejected. In the Goods of Byrd (6), 
motion was made for probate of a Will signed 
by the deceased after the witnesses had sub- 
scribed their names, it was submitted in support 
of the Will, that this case was distinguished from 
Olding, by the witnesses having subsequently to 
the signing by the deceased placed their seals 
opposite to their names, which it was suggested 
might be considered a re-attesting. The Court 
held that there was no real distinction, and 
rejected the motion. 

In the case of Cooper v. Bockett (c), it was 
clearly established that the signature must be 
made or acknowledged by the testator before 
the witnesses sign, and if the Will is signed by 
the testator after the witnesses it is not well 
executed. Per Cur. " The words of the section 
are very precise, and I think it would be attended 
with dangerous consequences if the Court were 
to hold a Will valid which has been signed in 
the presence of two witnesses who have attested 
it before the signature of the testator was affixed 
to the Will ; for where is the Court to draw thb 
line ? Suppose the witnesses attested an hour 
before the testator signed, or a day, or a week, 
or any other time ; where is the Court to stop if 
it gave a latitude of construction to this section 

(a) 2 Curt. 865. 
(fi) 3 Curt. 117- 
(c) 3 Curt 648. 
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Section 9 of the Act? Suppose it were one month, or 
six months, or a twelve-month before (a) the 
testator had signed the Will; and whether it be 
at the time of the transaction, or some time 
before makes no difference. The words of the 
Act are prospective, * such witnesses shall attest 
and shall subscribe the Will in the presence of 
the testator.' It does not appear to me that the 
requisites of the Act would be complied with if 
the Court were to hold that a testator might 
sign after the witnesses had subscribed, either at 
the same time, or two hours, or two weeks after- 
wards." In this case the will was signed bj the 
deceased, and purported to be attested, by two 
witnesses — servants of the deceased; one of them 
admitting that he was in a state of confusion at 
the time deposed positively, the other witness 
so far as she can now recollect, that the signature 
was not affixed till after the attestation. But 
the Court distrusting the recollection of these 
witnesses as not supported by the circumstances, 
which were in favour of the Will being signed 
by the testator before the witnesses, pronounced 
for the Will as duly executed. 

In the case of JBayliss v. Sayer ((), the circum- 
stances were somewhat similar, and there was a 
like decision; there, the attesting witnesses, 

(a) This word is written **qfter" in the reports, and 
is clearly an erratum. 

(b) 3 No. Ca. 22. 
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both illiterate persons, deposed, after the lapse section 9. 
of nearly two years, one that he was quite posi- 
tive, the other that he was almost, if not quite 
certain, that the testator had signed after they 
had aflSzed their names to the attestation clause, 
(which purported that the Will was signed in 
the presence of the witnesses) ; the Court ad- 
mitted, after publication of the evidence, the 
testimony of another witness, who was present 
at the transaction, and deposed that the testator 
signed before the witnesses^ and probate was 
granted of such paper, the Court not trusting to 
the evidence of the attesting witnesses. 

From the above cases it is therefore clear that 
although the Court will in many instances dis- 
trust the impression or recollection of the wit- 
nesses, the signature of the testator must be made 
or acknowledged before the attesting witnessses 
subscribe. 

In the Goods of Clarinffbutt(a)y a Will signed 
by the deceased after the witnesses was revived 
by reference, and admitted to probate. 

But now as reirards the presence of the wit- Joint jnre 

^ * sence of the 

nesses. The words of the Act are, ** Such signa- witnesses. 
ture shall be made or acknowledged by the testator 
in the presence of two or more witnesses present 
at the same time." And the cases which follow 
will be illustrative of the construction put by the 
Court on the word ** present" 
It should be borne in mind, that there is some 

(a) See below. 
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secttonff. distinction between the act of the testator and 
that of the witnesses, viz.^ as regards the signa- 
ture of the testator in the presence of the wit- 
nesses, and that of the witnesses in the presence 
of the testator. The langoage made use of in 
the Statute with reference to the signing of the 
testator, and that of the witnesses not being 
identical and the acts themselves being of di£Pe- 
rent import, and to answer different objects. 
The signature of the testator must be made or 
acknowledged in the presence of witnesses 
because they are to attest it and bear witness 
thereof. The witnesses are to subscribe in the 
presence of the testator for another purpose: for 
the completion of the instrument (a). 

As an instance of the diversity of the act of 
the testator from that of the witnesses will be 
mentioned below, the case of Moore v. King, 
wherein it was decided that an attesting witness 
could not acknowledge his signature previously 
aCBxed (as can a testator by the Statute); he must 
actually subscribe at the time of attestation. 

In the case of Newton v. Clarke (6), the testator 
ingned a codicil while lying in bed, there being 
in the room the two witnesses who attested the 
codicil ; the curtains at the foot of the bed being 
drawn at the time, one of the witnesses could 
not actually see the testator sign his name, nor 

(a) Per Dr. Lushington, io Hudson v. Parker. 

(b) 2 Curt. 320. 
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could the testator see that witness subscribe the scctkmp. 
codicil as attesting it; held that where a paper is 
executed by the deceased in the same room 
where the witnesses are^ and who attest the 
paper in that room^ it is an attestation in the 
presence of the testator^ although they could 
not actually see him sign> nor the testator 
actually see the witnesses sign. Probate was 
therefore taken of this codicil This case applies 
to both the signature of the testator and of the 
witnesses, although in adverting to it in Hudson 
V. Parker (a). Dr. Lushington, sitting as Surrogate 
for the Judge of the Prerogative Court, referred 
to it as if the testator only was prevented from 
seeing the signature of Uie witnesses, whereas 
the curtain hindered both the testator from 
seeing one of the witnesses, and that witness 
from seeing the testator sign the will. It would 
appear from this decision in Newton v. Clarke, 
that a signature by the deceased in the same 
room in which the witnesses are, is a signature 
in the presence of such witnesses within the 
meaning of the Act But as would appear 
by the following cases, if in another room, they 
must be in such a position relative to the deceased 
9s to be able to see him sign ; but it must be 
observed that, as in the first case, viz., when in 
the same room there must be no concealment, 
and there must be a &ir opportunity given to 

id) 1 Robertson. 
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Se ction 9. the paities to see their signatures respectivelj ; 
so in the second, viz., when in an adjoining 
room it must be shown that the relative position 
of the deceased and witnesses was such that they 
could see the testator sign. 

In the Groods of Ellis {a\ a barrister-at^Iaw, 
deceased, motion was made for probate of a paper 
mgned by the deceased, in the presence of two 
witnesses present at the same time, who went 
into an adjoining room and signed their namesi 
from which room they could not have been seen 
by the deceased, and sould not see him. Motion 
rejected. 

In the Goods of Cobnan (6), the circumstances 
were somewhat similar : in that case motion was 
made for probate of a paper signed by the 
deceased in the presence of two witnesses, but 
subscribed by them in an adjoining room, com- 
municating with folding doors, each of the width 
of about eighteen inches, and which were open 
at the time, being tied back by strings, but the 
witnesses subscribed their names to the Will, on 
a table, which was in such a situation that it was 
impossible for the deceased to have seen them. 
The Court rejected the motion, observing that if 
the deceased had been in such a position that he 
might have seen the witnesses subscribe their 
names, it might have been held to have been 

(a) 2 Curt. 395. 
ib) 3 Curt. 118. 



Aitesiaiion. 45 

done constructively in his presence, as in the section ». 
case where a lady sat in her carriage whilst the 
Will was attested in a solicitor's office, in which 
she might have seen the witnesses sign the 
Will (a> 

In the Goods of Allen {b), the deceased signed 
her Will by a mark, in the presence of one witness^ 
who subscribed the Will as attesting it, and on a 
subsequent day she acknowledged her signature 
in the presence of that witness and of another^ 
who also subscribed the Will, but the former 
witness did not again subscribe the fVilL Probate 
refused. 

In the Goods of Simmonds (c), the deceased 
having signed his Will, acknowledged the signa- 
ture in the presence of one witness, who subscribed 
his name to the Will, and on a subsequent day 
acknowledged the signature to another witness, 
who subscribed his name, the former witness 
being present at the time, but who did not then 
again subscribe his name. Motion for probate 
was rejected. The signature of the testatcnr 
must be made or acknowledged in the presence 
of two witnesses present at the same time, and 
they must both then attest it. 

in the case of Moore v. King (d)f the testator 
signed a codicil in the presence of a witness (his 

(a) Casson v, Dade, I Br. C. C. 98. 
(6) 2 Curt. 331 

(c) 3 Curt. 79. 

(d) 3 Curt. 243. 
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8ectia(i9. sister,) who at his desire attested and subscribed 
it. On a subsequent day, when his sister and 
another person were present^ he desired her to 
bring him the codicil, and requested the other 
person present to attest and subscribe it, saying, 
in the presence of both parties, and pointing to 
his signature, ''This is a codicil signed by myself 
and by my sister, as you see ; you will oblige me 
if you will add your signature, two witnesses being 
necessary." That party then subscribed, in the 
presence of the testator and of his sister, the latter, 
who was standing by him, pointing to her sig- 
nature, and saying, '' There is my signature, you 
had better place yours underneath it." She did 
notf however, re-subscribe the Will. There was 
this distinction between this case and the two 
preceding ones, viz., that here, the first witness, 
(the sister,) although she did not re-attest, did 
acknowledge her signature to the Will ; but the 
Court held, that the power of acknowledging the 
signature to the Will, given by the Act to the 
testator, does not extend to the witnesses, and 
the codicil was therefore held not duly executed. 
In the Goods ofPiercy (a), motion was made 
for probate of a Will, signed by the testatrix, 
who was blind, in one room, and attested by 
two witnesses in an adjoining room. This motion 
vtras in the first instance rejected, it not being 
shewn that the testatrix could have seen them if 
she had had her eyesight, the.Court refusing to 

(a) 1 Rob. 278. 
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place the testatrix in a better poaition than cme ^^^^^i_ 
who could see ; bat on a further aflSdavit of the 
attestmg witnesses being brought in, in which 
they both deposed positively that the testatrix 
could have seen them sign if she bad had her 
eyesight, and a plan of the rooms being exhi-> 
bited confirming such testimony, probate was 
granted* 

It may be observed here that the makings 
mark by the witness has been held to be a 
sufficient signing for the purpose of attestation. 

In the Goods of Mead (a), motion was made 
for probate of a paper, to which one of the at* 
testing witnesses, being unable to write, the other 
attesting witness, since deceased, wrote her name 
for her. Rejected, both witnesses not having 
'' subscribed" the Will 

The same drcumstances attended the execu- 
tion of a Will in the Goods of White (b), and. 
motion for probate was rejected. Two wit* 
nesses, a man and his wife, were called to 
attest a Will, the man subscribes his own name 
and his wife's; held no compliance with the 
Statute. 

In the case of Hooley v. Jonee (o), a Will was 
signed by the testator, by a mark, in the presence 
of two witnesses present at the same time, one 
of the witnesses then signed the Will also by a 

(a) 1 No. Ca. 456. 
(5) 2 No. Co. 461. 
(c) 2 No. Ca. 59. 
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Section 9. mark, the other witness did not then sign but 
had signed previous to execution in the following 
manner, to show that he was the writer of the 
Will,—** This was wrote by William Pritchard, 
Shopkeeper." The paper held invalid; said 
witness having subscribed previous to execution 
and not as an attesting witness. 

In the Goods of Anne Ashmore (a), deceased, 
the testatrix produced a codicil all in her own 
handwriting, and with her signature made 
thereto to two witnesses present at the same 
time; the deceased said nothing at the time as 
to her signature, or as to the paper being testa- 
mentary, but one of the witnesses saw and 
recognised the signature of the deceased. The 
witnesses at her request made their marks 
thereto. The testatrix wrote the names of the 
witnesses opposite their respective marks, but by 
mistake wrote the surname of another person, 
who was not present, to one of the said mlarks. 
This was held lirst to be a sufficient acknowledg- 
ment of the signature of the testator to the 
witnesses, and secondly, a sufficient attestation 
by the witnesses. 

In the Goods of Anne Tosser (6), spinster, de- 
ceased, a paper was executed in the presence of 
two witnesses, present at the same time, who 
subscribed according to the Act, but the name 

(a) 3 Curt. 756. 
il>) 2 No. Ca. 11. 
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of one of the witnesses having been badly section 9. 
written such signature was cut off from the Will 
with the knowledge and in the presence of the 
deceased, and the name of such witness was 
written by another person, but not in his pre- 
sence ; such paper was admitted to probate on 
motion as having been once properly executed* 
and not revoked with intention of revoking the 
same. 

In the case of Burgoyne v. Showier (a) is a 
valuable decision by Dn Lushington, as SurrcH 
gate for Sir H. J. Fust, laying down vnth great 
precision what are the presumptions at law as 
to a compliance with the requisites of the 9th 
section of the Statute. It was held that if, upon 
the face of a Will to which there is no memo- 
randum of attestation, there be the signature of 
the testator at the foot or end thereof, and the 
subscriptions of two witnesses, in the absence or 
death of the witnesses, the prima fade presump* 
tion is, that the testator signed in the joint 
presence of the two witnesses, and that they 
subscribed in his presence. If (in the same 
case) the subscribing witnesses do not remember 
the facts attendant upon the execution of the 
Will, the presumption is the same. 

If the subscribing witnesses negative compli- 
ance with the requisites of the 9th section, the 

Cs) 1 Robertson^ ^. 
P 
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Section 0. Will canoot be pronouaced for^ unless their 
evidence be rebutted by showing, Jlrstf that the 
witnesses cannot be credited, or, secondly 9 that 
upon the statement of the facts their memories 
are defective. 

In Gove v. Gawen {a), a Will was prepared by 
a solicitor, to which he was one of the attesting 
witnesses, and swore directly and positively that 
the testator signed in the presence of both of 
them, the other directly and positively that he 
did not and could not have signed in their pre- 
sence. The attestation clause ran, ^^ Signed, 
sealed, published, and declared by the testator, 
as and for his last Will and Testament in the 
presence of, ftc," held that more credit fwas due 
to the former witness who had made an affidavit 
to the fact within a few days after the transac- 
tion, whereas the other witness was not examined 
till more than two years after; so that the ques- 
tion was treated not as one of credit between 
the two witnesses, further than from their le- 
spective opportunities of recollecting the cir- 
•ctunstances. 

In Pennant v. Kingscote (h) the Will was pro- 
nounced against. Both the witnesses depoang 
against a signature, according to the requisites 
of the 9th section, and there being no circum- 
stances on- which the Court could found a 

(a) 3 Curt. 161. 
(6) 3 Curt^ 642. 
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presumption, that the recollection of the wit- sectkm 9. 
neases was infirm on the subject. 

When the attestation clause is not full, t. e* 
when it does not show that the requisites of the 
Act have been complied with, the registrars of 
the Prerogative Court (agreeably to the directions 
of the Judge) require an affidavit from the 
attesting witnesses, or one of them, in which the 
circumstances of execution must be set forth; 
on such affidavit, if the circumstances of execu- 
tion are in comjdiance with the directions 
of the Statute, probate passes in common form 
the same as if a full attestation clause were upon 
the Will in the first instance. 

Many persons in the writing of a Will have 
entirely omitted an attestation clause, conceiv- 
ing that an attestation clause would, under the 
fbcm of words used in the 9th Section, answer 
no purpose, viz., that ^* no form of attestation 
shall be necessary," i. e. no particular form of 
attestation shall be necessary for the validity of 
a Will or codicil; but an attestation clause is of 
course so far necessary and indispensable, that 
the Court of Probate must be somehow satisfied 
that>the requisites of that Section have been 
complied with, the Will being otherwise invalid; 
and when such evidence cannot be procured, 
theu/will the presumption at law intervene. And 
as no testator would wish to leave the validity of 
the intended disposition of his property on such 
an insecure and rebuttable foundation as a pre- 

d2 



52 • Wills Act. 

Section 9. sumption at law will build for hini, care should 
be taken that in every testamentary paper the 
clause of attestation should be fullf i. e. fully 
setting forth that the requisites of the 9th Section 
have been complied with. 

As an attestation clause has been given in the 
last edition of Burns* Ecclesiastical Lawy which 
might lead to the inconveniences above alluded 
to, it may not be considered beyond the province 
of this work, to give such a form of attestation 
clause as would be held satisfactory to the regis- 
trars of the Prerogative Court 

•' Signed by the said Testator, as and for his 
last Will and Testament, in the joint presence 
of us^ who, in his presence, and in the presence 
of each other, have subscribed our names as 
witnesses." 

Where a signature is not made by the testator, 
but by some person for him, it is presumed that 
the following would be the most satisfactory 
form. 

'< Signed by John Smith, in the presence of, 
for, and by the direction of A. B., the testator, 
and acknowledged by the said testator in the 
joint presence of us, who, in his presence and in 
the presence of each other, have subscribed our 
names as witnesses (a)." 

In the Goods of AyUng (6), deceased, motioR 

{ft) For cases of signature by other persons, for the 
testator, see above, p. 24. 
(6) 1 Curt. 913. 
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was made for administration, as in case of intes- section 9. 
tacy, under the following circumstances. On 
the Will there was the signature of the deceased, 
and the names of two witnesses, but it appeared 
on their affidavit that they were not both present 
at the same time, as required by the 9th Section; 
the Court refused to decree administration to 
pass, of the effects of the deceased as dead intes- 
tate, unless the Will be propounded, for on 
affidavits ex parte there might be collusion. 
All the Court will do is to reject a prayer for 
probate, leaving the parties to take out adminis- 
tration if they think proper. 

In the goods oiE. Noyes, Spr* (a), one of the 
witnesses was dead ; and an affidavit, to supply 
a defective attestation clause, by the surviving 
attesting witness, '^ to the best of the deponent's 
recollection and belief that the Will was pro- 
perly executed, was considered sufficient, and 
the Will was admitted to probate. 

la the Goods of Ann Mustow (6), deceased, the 
attestation clause was not perfect, and both 
witnesses, though they admitted their signatures 
to the Will, refused to make any affidavit; [the 
Court cannot compel them to make an affidavit.] 
The property being so small, the Court could 
not direct the Will to be propounded, and 
decided administration with the Will annexed 

(a) 4 No. Ca. 284. 
(fi) 4 No. Ca. 289. 
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sect kmg. of the paper, regretting that he could not com- 
pel these witnesses to give evidence. 

In the case of Keating v. Brooks (a), the paper 
on the face of it appeared to have been executed 
in the presence of the two attesting witnesses, 
whose names were subscribed. One of the attest- 
ing witnesses had deposed that her name had 
been forged, and that the paper propounded was 
not the Will she had subscribed, but the other 
attesting witness deposed to the contrary; it was 
held that the circumstances and evidence went 
to corroborate the testimony of the latter wit- 
ness, and the will was pronounced for. 

In the Goods of H. F. Seagram (i), a will was 
executed at Bathurst, in the British Colony of 
Gambia, in Africa, without an attestation clause, 
but merely the word " Witnesses," and the two 
names attached. One of the witnesses was at 
sea and not expected to return for some months, 
and it was not known where the other was. 
Probate was allowed to be taken on motion 
without the usual affidavit as to execution. 

In the Goods of Thompson (c), a will was 
destroyed by mistake of an executor after the 
deat^ of the testator. Probate of a Schedule of 
Legacies as part of the Will limited until a more 
authentic copy be brought into the Registiy, 
was rtfused, on the ground that the proof of due 

(a) 4 No. Ca. 253 
(6) 3 No. Ca. 436. 
(c) 1 No. Ca. 211 
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ezecutioa of the will was deficient, neither wit- sectfam 9* 
ness recollecting that the testator signed or 
acknowledged his signature, nor did they know 
it was his Will, the Court having no means of 
knowing that the provisions of the Statute have 
been complied with. 

The preceding cases from p. 13 to p« 54, are the 
only cases which have come before the Court of 
Probate, in which questions have arisen as to 
testamentary papers being sufficiently executed, 
according to the intentions of the Legislature, 
under the ninth (the most important) section of 
this Statute, It must be observed that they are 
not arranged according to the dates in which 
tliey respectively came before the Court; but 
it has been the object of the Editor, to arrange 
and dispose them as much as possible in such 
an order as that the different questions which 
have a relation one to the other, in regard to 
either circumstances or points of law, may be 
placed in juxta-position. 

But, however, before leaving this Section, it incorpora- 
is proposed to treat under it the doctrine of 
Incorporation of other instruments in a duly 
executed Will or codicil, such other instrument 
being referred to, attached to, or otherwise iden- 
tified with the Will or codicil. 

Before this point was regularly argued,^ few 
cases on ex parte motion came before the Court 
for probate of papers as part of a Will, in which 
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sectiaa 0. the Court refused to grant probate of the papers 
intended to be incorporated^ on the ground that 
it had not been produced to the witnesses nor 
attested by them. 

In the Goods of/. Sotheron, widow^ (a) motion 
was made for probate of some unattested instruc- 
tions as part of a Will, being referred to in the 
Will, and signed and identified by the testatrix, 
but the motion was rejected as not having been 
produced to the witnesses, and not being 
attested. 

But in a case (&) before that, also on motion^ 
probate was granted of a Will and two codicils, the 
first codicil not being duly attested, but the second 
was, and referred to the former, and it was held 
thereby to operate as a due execution thereof. 

As these cases came to be more firequent, the 
real principle with respect to incorporation was 
recognised and laid down by the Court, and 
the cases which follow are unquestioned authori- 
ties on the subject. 

In the Goods of the Countess of Durham (c), 
widow, deceased, probate was moved for two 
instruments, as together containing the Will of 
the deceased. A duly executed Will specifically 
referred to the revoked Will of her husband, 
deceased, not in her possession at the time, but 

C«) 2 Curt. 831. 

(fi) J. F. Smith, 2 Curt. 796. 

(c) 3 Curt. 57. 
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so diat there could be no mistake as to its iden- section 9. 
titjy and on that ground the Court granted pro- 
bate of both these papers. 

In the Goods of T. Dickins (a), a deed of 
settlement was admitted to probate as part of a 
Will, being therein sufficiently referred to as to 
entide it to incorporation ; but on the executor 
deposing on affidavit that the deed referred to 
was in his possession, and that it related to 
copyhold and freehold estates, on the sale or 
mortgage of which, it would be absolutely neces- 
sary for him to produce the original deed; a 
notarial copy was received instead of the origi- 
nal, and probate granted. 

In the Goods of Francis WUUsford (6), pro- 
bate was granted of an unexecuted paper as 
part of the Will of the testator, there being suffi- 
cient reference in the Will to such paper, and 
the paper being sufficiently identified as the 
paper referred to, viz. : — the Will and codicil 
were found sealed up, with the said paper 
attached to the Will by a pin, and endorsed, 
" This is the paper referred to in my Will as 
hereunto annexed, F. W." 

The case of the Cotmtess Ferraris v. Lord 
Hertford^ {c) is a valuable decision on the ques- 
ti(m of incorporation ; there were several points 
raised in. that case, but one of them referred 

(a) 3 Curt. 60. 

(b) 3 Curt. 77* 

(c) 3 Curt. 46S. 

d3 
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s^ctioao. directly to the sabject now under consideration. 
Lord Hertford, the testator, directed by his 
Will, dated in 1823, that future codicils signed 
by him should be incorporated with and form 
part of the Will, whether such codicils were 
duly executed or not. The testator had also 
made several codicils to the said Will, some 
duly executed, others only signed by him. Sub- 
sequently to the first of January, 1838, he made 
and signed a codicil (fi), but the same was not 
duly executed. Subsequently to this, by a codi- 
cil (C), duly executed and attested, he ratified 
and confirmed his Will and ^ codicihJ* The 
questions were, Jirst ; whether by the before 
mentioned durection in the Will of 1823, the 
testator could give effect to informally executed 
codicils since 1838; and if not, secoitdly, 
whether the codicil (B) was so ratiBed by, or 
incorporated with the codicil (C) as to cover the 
defective execution ; — as to the first point, Per 
Cur. ^^ Looking by analogy to the decisions in 
Courts of Equity and Law as to the disposition 
of real property, that notwithstanding the Statute 
of Frauds has said that all devises of lands shall 
be invalid unless they were executed in the 
presence of witnesses, yet, nevertheless, it has 
been held by Courts of Common Law and Equi^, 
that a codicil or paper unattested may be held 
sufficient under certain circumstances; that is, 
that a paper duly executed, may so clearly and 
indisputably refer to an unexecuted paper, that 
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such a paper, \vhether of a testamentary form section 9. 
and character or not, may be so clearly and 
indisputably referred to as to be considered as 
identified with and to form part of the Will duly 
executed,, just in the same manner as if it had 
been repeated totidem verbis in the Will itself. 
^^ That I think is the general result of the cases. 
It would be quite useless for the Court to go 
through all the cases that were cited in the 
argument ; the general result is this, — that with 
regard to the incorporation of papers, a paper 
imperfect in itself may be so identified in an 
instrument validly executed, that it may be 
considered as a part of it, and consequently that 
the defect of authentication by the attestation of 
witnesses subscribed to the paper is cured." But 
the Court held further, that the paper intended to 
be incorporated must be in existence — it must be 
already written; that the ninth section is a 
positive provision, and it is not at the option of 
the testator, but that no Will shall be valid if not 
executed according to that Statute. (Under the 
term Wills, codicils are included) (a), therefore, 
if the testator had so described any previously 
written papers, so that there could be no doubt 
as to the identity of them, the Court would have 
given eflect to them ; but as the papers were in 
futuro and had to be written, the reservation of 

(a) Not so much by the construction of the Court as 
firtated in the report of the judgment, as by the Act 
itself. See Sec* 1. 
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secttai^ such power is illegal, and no man can legally 
claim it. 

^' As to the second point, whether the codidl(B) 
was revived by the codicil (C) confirming his 
^said Will and codicils/ if these codicils had 
been written on the same sheet of paper, the 
execution of the latter would have confirmed the 
former, as in the Goods of Smith (see above, 
p. 56); but in this case the Court could not 
consider that it was clearly manifeuted beyond 
mistake upon the &ce of this paper, that it was 
the intention of the testator to give efiect to 
unexecuted codicils by the word 'codicilsf' 
The Court is not at liberty to indulge ip con- 
jecture ;" the Court was of opinion, that this 
paper not being so distinctly referred to, so as 
to leave the Court in no doubt as to what the 
intention of the testator was, upon the authority 
of Smart v. Prujean (a), and upon the principle 
laid down in that case was not entitled to pro- 
bate ; and the Court cannot put that construc- 
•tion on the word codicils so as to include papers 
not executed according to the provisions of the 
Statute. The rule and general principle being 
this, — that where there is nothing in the context 
of a WUl from which it is apparent that the 
testator used the words otherwise than in their 
strict and primary sense, the words shall be 
interpreted in that sense and in no other; and 

(fl) 6 Vesey, 565. 
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that the strict and primary sense of the word sectton o. 
codicil being a testamentary instrument which ' 

would become valid per se immediately on the 
death of the testator; and that this script could 
not be called a codicil, and consequently this 
paper was not pronounced for. In this case the 
rule laid down was positive and well defined, 
namely, that to admit an informally executed 
paper to probate, there must be such a reference 
in a duly executed paper so cleary distincty and 
described with such certainty, as that the Court 
can have no doubt as to its identity, and also 
that a paper intended to be incorporated must be 
in existence. 

In Ingoldby v. Ingoldby (a), the testator died 
a bachelor in January, 1846 ; his Will was dated 
18th February, 1841, and with two codicils, — 
the one codicil dated September, 1845, but 
attested by only one witness; the other dated 
January, 1846, was duly executed : the question 
was, whether this latter codicil could give effect 
to the former, and whether there was in it a 
sufficient reference to cover the defective execuf 
tioQ. The words relied upon in support of this 
point occurred in the second codicil, namely, 
such codicil was described as *^ another codicil 
to my WiU.^ The Court held, that under the 
circumstances the reference was sufficient to 

(«) 4 No. Cft. 493. 
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Section 9. incorporate the paper, there being fto othest 
codicil to which the testatbr could have referred. 
Per Cur. " There is a distinction between this 
case and that of the Marquis of Hertford, where 
there were codicils duly executed, and codicils 
not duly executed. There is only one paper 
here which comes under the description of a 
codicil; it is not indeed a codicil, because not 
duly executed, but it is clear that the testator 
intended it for a codicil I find the first codicil 
is indorsed ' codicil to my last Will,' which is not 
an immaterial circumstance. I apprehend there 
are cases in which a testator has bequeathed 
property to his children, and there being no 
legitimate children, illegitimate children have 
taken; so here, there being no duly executed 
codicil, the words may have reference to an 
unexecuted codiciL" Probate was decreed of 
the Will and two codicils. 

In Jordan v. Jordan (a), parts of testamentary 
papers were revoked, but being referred to in a 
later Will, were held to be incorporated there* 
with, and admitted to probate. 

In the Goods of Claringbull (6), the Will was 
signed by the deceased after the attesting 
witnesses, but on the same sheet of paper was a 
codicil duly executed and referring to the Will, 

(a) 2 No. Ca. 388. 
{b) 3 No. Ca. 1, 
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the defect in the exeention of the Will was con- 8ectum». 
^dered to be supplied, and both papers were 
admitted to probate* 

In the case of Sheldon v. Sheldon (a). Dr. 
LushingtoD, as Surrogate for Sir Herbert J. Fust, 
gare a most elaborate and distinct decision upon 
the principles and practice of incorporation of 
papers, and with reference to such practice as it 
was before the new Statute. In that case the 
testator in a codicil to his Will referred to a 
deed whereby he reserved to himself a power 
over the trusts of the deed. The following is an 
abridgment of what fell from the Court: Prior 
to the present Statute of Wills, all papers proved 
hy parol evidence to be intended to be final after 
death, were admitted to probate without any 
hindrance arising fix>m shape or form : a fortiori 
were they admitted to probate when sufficiently 
referred to in a paper in the deceased's own 
handwriting, which was of itself entitled to pro- 
bate. Title to probate did not depend on the 
validity or invalidity of the instrument referred 
to, the sufficiency of the reference was the sole 
point 

By the present Statute of Wills it is no longer 
allowed to declare by parol evidence any deed 
or paper to be part of a Will, but it is still 
possible to incorporate into a duly executed Will 
or Codicil any document then in existence, but 

(a) I Rob. 81. 
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section 9. such incorporation must be effected by a ps^r 
executed by the testator and two witnesses. 
The paper to be incorporated need not be void 
or valid per se^ and whether of itself void or 
valid, is equally entitled to probate. The title 
to probate depends upon the clearness and 
sufficiency of the words of incorporation — the 
necessity for taking probate will depend on the 
validity or invalidity of the instrument to be 
incorporated. 

Li the present case, the question was whether 
there could be any reasonable doubt as to the 
sufficiency of the words of incorporation ; the 
Court held that the deed was identified suf- 
ficiently by the date; and the words "I ratify 
and confirm," were enough to incorporate it 
with the Will. 

' In the Goods of R. M. Bacon (a), a schedule of 
books referred to in a Will was admitted to pro- 
bate as incorporated with, and as forming part of 
the Will. The reference in the Will was, " All 
my other books I give to my six children to be 
divided amongst them according to a catalogue 
signed by me." The list of books was found ui 
the same drawer as the Will, and was headed 
** Schedule of the division of my library of books 
agreeably to the terms of my Will." 

In the Goods of Thomas Smartt (6), a memu- 

(a) 3 No. Ca. 6^4. 
(6) 4 No. Ca. 38. 



Incorporation. 66 

randum without date or signature, in the testa- section 9. 
tor's handwriting, referred to in his will and 
headed " This paper is the memorandum referred 
to in my Will," being proved to have been in ex- 
istence at the time of the execution of the Will, 
and there being no doubt of the identity of the 
paper, was admitted to probate. 

In the Goods of Elizabeth Hill (a), the testa- 
trix executed a Will in June 1845, in the 
presence of and attested only by one witness^ in 
November, 1845, she executed a codicil des- 
cribed as a " Codicil to her last Will," in the 
presence of two witnesses, &c., &c., according to 
the provisions of the Statute — the codicil did not 
refer more specifically to the Will by date or 
otherwise, and in revoking a legacy contained 
in the Will, such legacy was misrecited, viz.: 
*' Whereas in my Will aforesaid, I bequeathed 
to P. F. the sum of £500, I now revoke that 
bequest," the legacy to P. F. was £550 and not 
£500; no other Will could be found. It was 
held, with consent of the party interested, that 
the reference was sufficient, and- probate was 
granted of both papers. 

In the Goods of Emma Darby (6), spinster, 
deceased, the testatrix bequeathed by her Will 
in a certain event, a part of her estate to such of 
the residuary legatees named in the Will of her 

{a) 4 No. Ca. 404. 
(6) 4 No. Ca. 427. 
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8<«tton9. late father as shall be then living, and the child 
or children of such of them as shall be then 
dead, equally to be divided between them, 
share and share alike ; the child or children of 
any residuary legatee named in her said Other's 
Will who shall be then dead, leaving issue, 
taking the share of his, her, or their deceased 
parent. Dr. Haggard moved for probate of the 
Will of the testatrix alone, without that of her 
father being incorporated with it, citing re 
Dickens (see above p. 57), in that case the 
whole Will depended on the deed, but here 
there is no reference to any deed, and the Will 
of the father is in the registry of this Court — 
but the Court directed that an office copy of 
the Will of the father must form part of the 
probate. 

In the Croods of Pewtner (a), deceased, the 
dispositions in the Will of the testator were 
directed to be in conformity with the trusts in 
a deed. Probate was moved for the Will with- 
out the deed forming part of the same. The 
trustees in the deed being executors of the Will, 
and that consequently as executors of the trusts 
of the Will, they would recognise tfie deed, and 
stand possessed of the property as executors or 
trustees without requiring the production of the 
deed, which being long, would materially in- 
crease the expense of the probate. The Court 

(a) 5 No. Ca. 479. 
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held that although sometiines driven to thesectkmg. 
necessity of decreeing probate of the Will alone 
where the deed is in the hands of another party 
who will not part with it, the Court has no 
power to enforce its production, and cannot help 
itself; the Court decreed in this case that the 
deed must be included in the probate. 

X. And be it further enacted, that no ap- Appoint. 
pointment made by will, in exercise of any wm to be 
power, shall be valid, unless the same be ex- uke other 
ecuted in manner herein-before required ; and be vaiid, ai- 
every will executed in manner herein^before jcqnired so- 

. "I t n r t • lemnitica 

required shall, so far as respects the execution are not 

, !• 1 • ^observed. 

and attestation thereof, be a valid execution of 
a power of appointment by Will, notwithstand- * 
ing it shall have been expressly required that a 
Will made in exercise of such power should be 
executed with some additional or other form of 
execution or solemnity* 

XL Provided always, and be it further soidien and 
enacted, that any soldier beine in actual mili- v^uib ex. 

. ^ cepted. 

tary service, or any mariner or seaman being at 
sea, may dispose of his personal estate as he 
might have done before the making of this 
Act. 

By this section an exception as to the restric- 
tions contained in the ninth section is made in 
favour of soldiers and seameTi, and it becomes 
therefore necessary to observe from the cases 
which have been before the Court first, how 
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section u. they (soldiers and seamen) are affected by it, 
and who are affected by the description given 
in the Statute. 

Soldiers and By the Statute of Frauds nuncupative Wills 

seamen Aow i-i i i •• i*i«. • 

afltectedby were laid under several restnctions> wnicn it is 

thissecticm. . , -^ 

not necessary to mention here. JNuncupative 
Wills being by the new Act rendered generally 
invalid) but from those restrictions any soldier 
being in actual military service, and any mariner 
or seaman being at sea were excepted by the 
twenty-third section of that Statute. By the 
present statute nuncupative Wills are invalid, 
but the same exception has been extended, or 
rather continued in the same words by this (the 
1 Ith) section of the latter Statute. 

This section declares only that soldiers and 
seamen may make a will as they might have 
done before the passing of this Statute ; it is 
presumed, therefore, that any enactment which 
might be considered favourable to them in this 
Act, would extend to them, and that persons 
answering such description would have the be- 
nefit of it. 
Who are In the Goods of Richard Hayes (a), the de- 

affectedby „ r i 

thcdeecrip. ccBsed was the purser oi a man-oi-war, and 

tion given in i #» i n j 

this statute, motiou was made for probate ot an unattested 
codicil made by him at sea, and probate was 
allowed of the paper. The case of the Earl of 
Euston v. Lord Henry Seymour was cited; it 
appears that the term "Mariner, or Seaman," 

(a) 2 Curt. 338. 



Seamen and Mariners, 69 

will include any person in her Majesty's navy, seettomi. 
though superior officers of the ship, and being 
at sea within the exception made in the Statute; 
in the case cited an admiral was included in the 
words ** Mariner or Seaman." Sir William 
Wynne remarking that it was his dpinion that 
it included the whole profession, '^ because he 
did not know where to stop." Per Cur, (Sir 
H. J. Fust). ** Some of the reasons assigned 
for the exception (which was not merely to pro* 
tect illiterate persons) applied just as well to the 
comtnander-in-chief as to a common seaman. 
The same sudden emergency might arise to 
render it necessaiy for the individual to dispose 
of his property by word of mouth in the one 
case as in the other, and whilst at sea the one 
might be inops consUii as well as the other. It 
is difficult to say where the line of exclusion is 
to be drawn. I am of opinion, according to the 
constraction of the term given by Sir W. Wynne, 
and according to the reason of the thing that 
the term mariner or seaman does not exclude 
any person in her Majesty's navy, though supe- 
rior officers of the ship being * at sea,' from the 
exception contained in the Act." 

In the Goods of E. /. Lay (a), deceased, a 
sailor of her Majesty's ship Calliope, whilst she 
was in the harbour of Buenos Ayres, obtained 

(a) 2 Curt. 375. 
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scctknii. leave to go on shore, where he met with an 
accident, and died there in conseqaence of it 
five days afterwards, but having between the 
day of such accident and the day of his death 
written on a watch-bill his Will in pencil, which 
though unattested was certified by the officers 
of the ship, this was held to be the Will of a 
seaman at sea, although the deceased having had 
leave to go on shore, was not actually on board 
ship at the time the Will was made. The Court 
distinguished this case firom that of Loid 
Seymour (a), in which case the deceased lived 
on shore at Jamaica, and executed the Will 
there, and only occasionally going on board his 
ship. 

This is as much as has been before the Court 
on the construction of the words ** at sea;^' very 
much more remains on this section respecting 
the Wills of soldiers, and more particularly as 
regards the words ^^ actual military service." 

In the Goods of C E. Phipps (i), an unattes- 
ted Will made by an officer on service at Berbice, 
was allowed to pass as that of a soldier ^*'m 
actual military service," under the exception 
contained in this section at the prayer of the 
party whose interest was prejudiced by such 
Will. The deceased was with his regiment at 

(a) Cited above; before Sir W. Wynne, 2l8t Jtily> 
1802. 
ib) 2 Curt 368. 
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his deathi and it ivas stated at the War Office that sectini n. 
the deceased would be there considered in actual 
military service. 

It will be observed how much more strictly the 
words ^' actual military service," have been con- 
strued in subsequent cases in which the point 
was fully aigued; it appears that previous to 
this case on motion, that probate passed in two 
cases upon an affidavit from a clerk in the War 
Office, that the parties deceased were at the 
time their Wills were made in actual military 
service. 

In the Goods of H. D. Donaldson (a), the 
term soldier was held to extend to persons in the 
military service of the East India Company; 
the deceased was, in this case, a surgeon in the 
East India Company's service. 

In the case of Drummond v. Parish (6), the 
question as to what *^ was actual military service" 
Was fully discussed, and in the report to that 
case are collected all the authorities on the subject. 
The deceased was both at the time of his death, 
and at the date of the paper propounded, a 
major-general in the army on full pay, holding 
the appointment of director general of the Royal 
Artillery, residing at Woolwich, and in the 
receipt of full pay, subject in all respects to 
martial law, and liable to be called into foreign 

(a) 2 Cart. 386. 

{b) 3 Curt. 5S3, and 2 No. Ca. 318. 
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Section u. service Mrhenever occasion might require. It 
was contended bv Dr. Hazard, in support of 
the Willj that the proper and intelligible distinc- 
tion between a soldier in actual military serrice 
and a soldier not so, is a soldier on full pay or 
on half pay ; but the Court, in a most elaborate 
judgment, stating it to be a matter of importance 
that the question should be solemnly deter^ 
mined overruled the distinction contendeid for,. 
and pronounced against the Will as not being' 
the Will of a soldier in '^actual military service." 
Per Cur, ^^ Being of opinion, from the result of the, 
investigation of the authorities that the principle 
of the exemption contained in the 11 th section 
of the Act was adopted from the Ron^jan law^ I 
think it was adopted with the limitations to 
which I have adverted, and that by the insertion 
of the words actual military serviee^ the privi«> 
lege as respects the British soldier is confined to 
those who are on an expedition**^ 

In the case of Whyte v. Repton (a), the 
deceased was at the date of his Will, and at the 
time of his death an officer in her M^sty's 
service, and quartered with his regiment in 
barracks at New Brunswick, a distincUon conten- 
ded for by counsel in support of the Will between 
the case of Drummond v. Parish and the present, 
m., that here the deceased, by being from hqinc 
and abroad, was in expeditione, but the Court, 

(a) 3 Curt. 818. 
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overruled the distinction contended for, holding section u. 
that being in barracks in St. John's, New Bruns- 
wick, a colony of her Majesty, was the same to 
all intents of the Act as being in barracks at 
Woolwich, and consequently pronounced against 
the paper. 

In the Goods of Norrit (a), the deceased was 
a sergeant in a regiment of foot, and whilst with 
his regiment at Malta, under orders for the West 
Indies, wrote a letter disposing of his property ; 
held by Dr. Lushington as Surrogate for Sir 
H. J. Fust, not to be the Will of a soldier in 
aetmi niSitary service. 

In the Goods of Hill (ft), the deceased was a 
major-general in her Majesty s army, and was at 
the date of his Will, and until his death, in com- 
mand of the Mysore division of the army, and 
resident at the head quarters at Bengalore, in 
India; he died whilst on a tour of inspection of the 
troops under his command ; it was contended by 
Dr. Addams, who moved for probate of the paper, 
that the circumstances of this case were dis- 
tinguished from Drummond v. Parishy in as 
much as war was actually going on in the country^ 
but the Court rejected the motion, requestingthat 
the pa^r might be propounded in an allegation. 

Xn. And be it further enacted. That this Act Act not to 

affect cer- 

shaH not prejudice or affect any of the provisions ^ provi- 

(a) 3 No. Ca. 197- 
(6) 4 No. Ca. 174. 

B 
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Pablicatian 
not to be 
requisite. 



sectkmis. Contained in an Act passed in the eleventh 

nG.4,& year of the reign of his Majesty King Geoige 

l^ ieti^ ^b^ Fourth, and the first year of the reign of his 

]^ offices li^ Majesty King William the Fourth, intituled 

mi^ ** An Act to amend and consolidate the laws 

"*™*** relating to the pay of the Royal Navy," respect* 

ing the Wills of petty officers and seamen in the 

Royal Navy, and non-commissioned officers of 

marines, and marines, so &r as relate to their 

wages, pay, prize money, bounty money, and 

allowances, or other monies payable in respect 

of services in her Majesty's navy. 

XnL And be it fhrther enacted. That every 

Will executed in manner hereinbefore required 

shall be valid without any other publication 

thereof. 

wiu not to XIV. And be it further enacted. That if any 

be Toid on , ■' 

account of persou who shall attest the execution of a Will 

mcompe- * , 

tency of gliall at the time of the execution thereof, or at 

attesting 

any time afterwards, be incompetent to be ad- 
mitted a witness to prove the execution thereof 
such Will shall not on that account be invalid. 

XY. And be it further enacted. That if any 
person shall attest the execution of any Will, to 
whom or to whose wife or husband any beneficial 
devise, legacy, estate, interest, gift, or appoint- 
ment, of or affecting any real or personal estate, 
(other than and except charges and directions 
for the payment of any debt or debts), shall be 
thereby given or made, such devise, legacy, 
estate, interest, gift or appointment shall, so fbr 



witness. 



Gifts to an 
attesting 
witness to 
be void. 
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only as concerns such person attesting the exe- secuon is. 
cution of such Will, or the wife or husband of 
such person, or any person claiming under such 
person or wife or husband, be utterly null and 
void, and such person so attesting shall be ad- 
mitted as a witness to prove the execution of 
such Will, or to prove the validity or invalidity 
thereof, notwithstanding such devise, legacy, 
estate, interest, gift, or appointment mentioned 
in such Will 

In the Goods of Mitchell (a), a legatee, at the 
request of the testator, signed her name to the 
Will, no one eke being present. The testator 
subsequently executed the Will duly in the 
presence of two other witnesses who attested. 
Motion to strike out the name of the legatee 
was rejected ; the Court said the proper time to 
make the objection would be upon a suit being 
brought lor the legacy. 

In the goods of Ryder (b), deceased, a witness 
attested a Will which appointed him universal 
legatee, in trust for the benefit of the widow ; 
there being no executor named in the Will, 
administration was moved for, with the Will 
annexed to him as universal legatee in trust; 
the question was whether he was disqualified by 
the 15th section of the Statute. It was held 
thftt the Legislature contemplated only a bene- 

(a) 2 Curt. 916. 
(6) 2 No. Ca. 462. 

£2 



76 



WtUs Act. 



Section IS. ficial interest, and administration with the Will 
annexed was decreed to him as prayed. 



Creditor at- 
tettingtobe 
admitted a 
witness. 



Ezecotor to 
be admitted 
awitnesi* 



WiUtobe 
revoked by 
maxiiage. 



XVI, And be it further enacted, That in case 
by any Will any real or personal estate shall be 
charged with any debt or debts, and any creditor, 
or the wife or husband of any creditor, whose 
debt is so charged, shall attest the execution of 
such Will, such creditor notwithstanding such 
charge shall be admitted a witness to prove the 
execution of such Will, or to prove the validity 
or invalidity thereof. 

XVIL And be it further enacted. That no 
person shall, on account of his being an executor 
of a Will, be incompetent to be admitted a 
witness to prove the execution of such Will, or 
a witness to prove the validity or invalidity 
thereof. 

XVIIL And be it further enacted. That eveiy 
Will made by a man or woman shall be revoked 
by his or her marriage (except a Will made in 
exercise of a power of appointment, when the 
real or personal estate thereby appointed would 
not in default of such appointment pass to his or 
her heir, customary heir, executor, or adminis- 
trator, or the person entitled as his or her next 
of kin, under the Statute of Distributions). 



It will be observed, on consideration of the 
cases under the 34th Section of the present Act, 
that alterations made in a Will since 1838, must 
be made in reference to, and in conformity with, 
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the provisions of the Act, and that alterations sectioii is. 
made after 1838 in a Will dated prior to the 
Statute, brought such Will within the requisites 
contained in it: but in the Goods of ^Z/ir«d Kf«x«tion 
Shirley^ deceased, the question was under the 
18th and 34th Sections, whether a marriage in 
1839 revoked a Will made in 1806, there being 
no issue of the marriage; the Court held on 
motion that it did not, and granted probate, but 
regretted that the case was decided in an ex parte 
motion. 



XIX. And be it further enacted. That noNowoito 
Will shall be revoked by any presumption of an by^nl* ' 
intention on the ground of an alteration in '^™^ 
circumstances. 



For the state of the law upon the subject of 
implied revocation before the present Act, the 
reader is referred to Mr. Williams's Law of 
Executors, Sect V. CL IIL 

XX. And be it further enacted, That no Will no wm to be 
or codicil, or any part thereof, shall be revoked by another 
otherwise than as aforesaid, or by another Will cu, or by a ' 

iTTritiiifir ex- 

or codicil executed in manner hereinbefore ecutedukea 
required, or by some writing declaring an inten* destruction. 
tion to revoke the same, and executed in the 
manner in which a Will is hereinbefore required 
to be executed, or by the burning, tearing, or 
otherwise destroying the same by the testator, or 
by some person in his presence and by his 
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Section so. directioD^ with the intention of revoking the 
same. 

In the case of Hobbs v. Knight (a), the deceased 
executed a Will in January, 1835, in the pre- 
sence of two witnesses ; after January, 1838, the 
deceased cut his signature from the Will, but the 
paper was uninjured in other respects. Another 
paper was found bearing date February, 1838, 
signed by the deceased ; but not being attested, 
was consequently invalid. It was held, first, 
notwithstanding the 34th Section, that it was not 
the intention of the Legislature that Wills 
executed before the first of January, 1838, 
should be exempted from the provisions of the 
Statute with respect to any act done ta such 
Wills after that time, and therefore that the 
Statute applied to the excision of the signature 
in this case. The second question was, whether 
such cutting off of the signature was a revocation 
of the Will under the 20th Section, which pro- 
vides, that no Will or codicil, or any part thereof, 
shall be revoked otherwise than by marriage, or 
" by the burning, tearing, or otherwise destroy- 
ing the same." It was aigued, that as certain 
modes of revocation had been thus pointed out, 
the Court could not go beyond the express 
terms, the words being confined to ** burning, 
tearing, or otherwise destroying," omitting the 
terms " cancelling and obliterating" used in the 
Statute of Frauds, and that the cutting in this 

(a) 1 Curt. 7Q8. 
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Will was not tearing ; but the Court held this section so. 
to be a complete revocation, the signature being 
essential to the existence of the Will and the 
entirety of the instrument according to Section 9, 
and the signature being destroyed with intention, 
the Will could not be said to exist 

In Stephens v. TapreU{a), a Will duly ex- 
ecuted was found cancelled in the following 
manner, viz. — ^the body of the Will was struck 
through with a pen, the signature of the testator 
was crossed out, the attestation clause, and the 
names of the witnesses were likewise run through 
with a pen : the question was, whether this will 
was '^destroyed," within the meaning of the 
twentieth section^held: the word ^^ cancelling" 
being advisedly omitted from the Act that it 
was not intended by the Legislature that can- 
cellation should be a mode of revocation, and 
probate passed of this Will 

The case of Renfrey v. Henfrey (b), was on 
petition* The testator left two substantive Wills. 
The latter disposed of the whole of his property 
giving it to his widow, without appointing ex- 
ecutors, and not expressly revoking the former 
Will, nor the appointment of executors therein, 
was held to have revoked the other ex neces- 
iitate, and to be alone the Will of the testator; 



(a) 2 Curt. 458. 
ib) 2 Curt. 46d. 
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Section 10. this was afiSrmed on appeal to the jodicisl 
committee. 

In Thorne ▼• Rooke{a\ the question was if 
parol evidence could be admitted in order to 
shew that two codicils were not intended to 
operate together, but that the latter was a revo> 
cation of the former. The allegation pro- 
pounding the Will and submitting such evi- 
dence was rejected, on the ground that on the 
&ce of the papers themselves there was no 
ambiguity, that there was no absurdity arising 
out pf either insertion or omission* The rule 
that unless there is doubt or ambiguity on the 
£Eice of the papers, the Court cannot interfere to 
pronounce that the declaration of the one is 
revocatory of the other, applies equally to the 
Court of Probate as to the Court of Construc- 
tion; and further, where there is this am« 
biguity, the Court does not interfere unless it 
finds that the evidence offered to be produced 
is sufficient and satisfactory to explain the 
ambiguity or remove the difficulty that may 
arise on the construction of the papers. Per 
Cur, ^' The new Statute is not more favour- 
able to the admission of parol evidence. The 
Statute tends very much to exclude revocar 
tion; indeed as to revocation by implication 
they are, with one exception, that of marriage* 

(a) 2 Cart. 799* 
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entirely swept away, and a subsequent marriage sectienao. 
is now an absolute revocation of a previous 
Will" 

In the Goods of Colherg {a)^ a Will duly ez-» 
ecuted was torn by the testator soon after execu- 
tion in a fit of anger, but repenting immediately 
afterwards, he declared he did not mean to 
revoke it, such paper was considered prima 
facie to have been revoked, but on the consent 
of the next of kin, was admitted to probate, the 
(Jourt holding that the testator had not done 
all that he had intended to do, as in Doe d. 
Petkee v. Peries (6). 

In the Goods of Farington (c), a Will of 
182 2 was revoked by a pencil writing without 
date. Sir John Dodson moved for probate of 
the Will of 1822, the executor therein named 
having in his affidavit stated that he had reason 
to believe that this paper was written about the 
beginning of 1841. The party principally be- 
nefited by the pencil writing did not propound 
it, but had consented to probate of the Will 
of 1822. The motion was at first rejected, but 
being renewed with a further affidavit of the 
executor, stating the grounds on which he 
formed his belief that the paper was written 
since 1838, viz,, that the deceased had always 
entertained great regard and esteem for him up 

(a) 1 No. Ca. 90. 
ib) 3 B. & A. 489. 
(c) I No. Ca. 237. 
£ 3 
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s<^°"»o- to the year 1840, but that then he manifested 
great but unreasonable irritability and displea- 
sure against him, these circumstances were con- 
sidered to afford presumption that the pencil 
writing was made after 1838, Probate was 
decreed of the Will of 1822. 

In the Goods of Lambert (a), part of a Draft 
Will which was executed by the deceased by 
way of precaution, was cut away without evidence 
as to date when done. Probate was moved for 
the draft Will as altered, as if done before 1838, 
but the Court held it to be a revocation pro 
tanto, whether done before or after the Act, for 
under section 20 a Will may be revoked in part 
as well as in the whole, by burning, tearing, 
or otherwise destroying with intention to revoke. 

It would appear from what fell from the Court 
in Hohhs v. Knight^ that if the signature of the 
witnesses even were cut off from the Will with 
intention, &c., that such act would be considered 
*' tearing or otherwise destroying," within the 
meaning of the Act, and being sufficient to 
destroy the entirety of the instrument would 
operate as a revocation of the Will, but of course 
it must be done antmo revocandu 

In Birkhead v. Bowdoin (5) the names of the 
witnesses were torn from a Will, which was 
ipeferred to in a subsequent Will duly executed ; 

(fl) 1 No. Ca. 131. 
0) 2 No. Ca. 66. 
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it was proved that thede signatures were torn off section 20. 
without intention of revoking entirely, but that 
such Will should operate as a list of legacies ; 
and as no animus cancellandi accompanied the 
act of tearing off the signatures, so much of the 
former Will was admitted to probate. 

In the Goods of Tozer (a), spinster, deceased, 
motion was made for probate of a paper which 
was regularly executed in the presence of wit- 
nesses, present at the same time, who subscribed 
according to the Act, but the name of one of 
the witnesses having been badly written, such 
signature was cut off from the Will, with the 
knowledge and in the presence of the deceased, 
and the name of such witness was written by 
another person, but not in his presence; such 
paper was admitted to probate on motion having 
been once properly executed and not revoked 
with intention* 

In the case of Upjlll v. Marshall (4), a Will 
dated February, 1837, of both real and personal 
property was altered by a codicil, June, 1837. 
In July, 1838, the Will was republished by the 
testator, in the presence of witnesses, by passing 
over the signature with a dry pen, and the 
following memorandum was then vmtten at the 
end of the Will: ** This writing was republished 
by the said J. Smith, as and for his last Will 

(a) 2No.Ca. 11. 

(b) 3 Curt. 636. 
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^ and Testament) in the presence of ns," and 
signed by two witnesses. It was held that parol 
evidence was admissible to show quo anitno the 
memorandam was made, the ambiguity not 
being in the language of the instrument, but 
being as to the fiict of the aittmtK or intention 
in which the Will was republished. Parol evi- 
dence was held admis^ble, not to alter or con- 
trol the sense, but to shew the motive of 
republication, ** and therefore by the proof of 
facts and circumstances, the Court, when called 
upon to construe, may be placed in the same 
situation with the party who made the instru- 
ment, and be thereby better able to under- 
stand his meaning^ (a); and it appearing 
upon such evidence that the testator had pur- 
chased real property since the date of the Will, 
and that a republication was therefcMre neces- 
sary so fer as regards the realty, and the 
testator not having then expressed an intention 
of revoking the codicil, it was held that the 
codicil was not revoked by the republication of 
the Will 

In the case oi James v. Roberts (&), the testator 
made a Will and codicil in 1837, and also wrote 
several unfinished and inoperative papers ; sub- 
sequently in 1843, three weeks before his death, 
after a paralytic seizure, he dictates to his medi- 

(a) Lord Brougham, in Guy v. Sharpe. 
(6) 3 No. Ca« 309. 
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cal attendant, whom he then informed that he had section ao. 
no valid Will, a paper described as his last Will 
and Testament, containing a legacy to one indi- 
vidual and an appointment of executors, and two 
days afterwards a codicil, described as a ^^ codicil 
to my last Will and Testament, dated the 7 th 
day of January, 1843,^' c(Mitaining some trifling 
legacies, but not expressly revoking the paper of 
1837, nor disposing of the bulk of the property. 
It was held that notwithstanding that two days 
later the deceased wrote a letter which seemed 
to imply that he considered the Will of 1837 as 
aubsisting, that the Will of 1843 was a substan* 
tive Will revoking that of 1837, and that the 
deceased, as to the bulk of his property, was 
dead intestate. This case was treated by the 
Court as a question of intention, but that the 
letter was not so direct a recognition of the Will 
of 1837 as to override the evidence of the 
medical attendant and the act of the deceased 
himself. 

In the Goods of Allan (a), the deceased had 
executed a Will, of which he retained possession, 
and afterwards a codicil thereto, which he gave 
into the custody of another; he destroyed the 
Will in the presence of two witnesses, the codicil 
(not in his possession) remaining uncancelled at 
his death; the parties benefitted by the said 
codicil having renounced administration with 

(a) 3 No. Ca. 640. 
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Sec tion w. said codicil annexed, motion was made ht 
administration as dead intestate. Per Cur^ 
** There is a codicil duly executed by the de- 
ceased in 18489 and never cancelled^ how is that 
revoked ?" {Haggard: ** It was not in his pos- 
session at the time he destroyed the WilL*^ 
Per Cur. ** The Act says that no Will or 
codicil shall be revoked but by another Will or 
codicil, or by some writing declaring an inten- 
tion to revoke it, or by burning, .tearing, or 
destroying, with such intention. If you are 
willing to take administration of the effects ct 
the deceased as dead intestate you may, the 
Court will not decree it** 

In Plenty v. West (a), a paper duly executed 
in the handwriting of the testator, who had 
been formerly a solicitor, purporting to be the 
'* last Will," and to dispose of " all his estate 
and effects as hereafter mentioned," but the only 
personal estate specified were his '< household 
goods." Probate of a prior Will which contained 
a complete disposition, together with this later 
paper, was refused. And although such former 
paper was not in terms revoked, and notwitb* 
standing a partial intestacy, the latter paper was 
alone admitted to probate. 

In the Goods of Duff (by In a tin box were 
found a Will dated November, 1844, a Will 
dated 1835, and a codicil 1836. By the WtU of 

(a) 4 No. Ca. 103. 

(b) 4 No. Ca. 474. 
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1844, the deceased revoked all former Wills and s«*toB«>' 
the appointment of executors ; but in the con- 
doding paragraph of that Will he refers '^ to a 
former Will put up herewith, that in so far as any 
of the provisions therein contained may be 
applicable to existing circumstances, at the time 
of my death they may be carried into effect ; 
and I recommend them accordingly with this 
view to the consideration of my executors,** 
Probate was moved for the Will of 1844 alone^ 
bat the Court could not accede to the motion, 
and probate passed of both papers as together 
containing the WilL 

XXI. And be it further enacted, That noNoaiten 
obliteration, interlineation, or other alteration shau have 

any efi'ect 

made in any Will after the execution thereof uniew ex- 

"^ ecuted as 

shall be valid or have any effect, except so far as a wm. 
the words or effect of the Will before such 
alteration shall not be apparent, unless such 
alteration shall be executed in Uke manner as 
hereinbefore is required for the execution of the 
Will ; but the Will, with such alteration as part 
thereof, shall be deemed to be duly executed if 
the signature of the testator and the subscription 
of the witnesses be made in the margin or on 
some other part of the Will opposite or near to 
such alteration, or at the foot or end of or 
opposite to a memorandum referring to such 
alteration, and written at the end or some other 
part of the WiU. 
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8ecttonu> la the Goods of John LiPock{a)$ the testator 
Unattested after the first of January, 1838, erased the wofd 
three orfioe, whichever it was, and substitated 
the word one, in a Will made in 1837. It was 
held, that alterations made since 1838, in a Will 
dated before 1838, notwithstanding the 34th 
Section, must be made according to the requi- 
sites of the 21st Section. Probate was moved 
for in this case with the word one, but the Court 
held, that the word one could not possibly stand, 
and decreed probate in blank without the word 
one. 

In the Groods o( Rippin{b)y the testaior duly 
executed his Will, bearing date November, 1838. 
The deceased, in December, 1838, gave his Will 
to J. D. to peruse, and to give his opinion on it 
J. D., on reading it, particularly observed a 
legacy of ^^ fifty" pounds to a servant of the 
testator, and suggested an alteration of such 
legacy ; the word ^^ thirty" was found substituted 
for ^^ fifty" without being attested, and the word 
*^ fifty" being entirely erased, so that it could not 
be made out. Probate of the Will was moved 
for as it originally stood ; but it was held by the 
Court that the legacy of ^^ fifty" pounds not 
being apparent upon the face of the Will, the 
Court could not supply it by parol testimony, 
and that therefore the legacy was lost altogether, 

(fl) 1 Curt. 906. 
(6) 2 Curt. 332. 
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and probate must pass in blank. This case was sectson ti. 
overruled, see 3 Curt 121, and below, p. 91. 

In the Goods of iSir Charles Ibbetsoih deceased, 
the testator, after the due execution of his Will, 
obliterated and erased certain parts thereof. Pro- 
bate decreed to pass with the obliterated and erased 
passages, if thej can be made out by persons accus- 
tomed to inspect writings, if not, probate to pass 
with those parts in blank. Probate eventuallj 
passed of such parts in blank, it having been 
impossible to discover what such parts were. 

This was the construction the Court of 
Probate pot upon the words " except so far as 
the words or effect of the Will before such 
alteration shall not be apparent" when the point 
was first brought to its notice, namely, that 
the meaning of the word *^ apparent" was appa- 
rent on the &ce of the paper ; but it wiU be 
seen bj the following case such doctrine was 
overruled by the judicial committee of the Privy 
Council, in the case of Brooke v. Kent (a). 

That case came originally before the Prerogar 
tive Court on motion, the circumstances being 
as follows: — The testator, after the first of 
January, 1838, erased certain words in a Will 
executed in July, 1 837, and wrote a memorandum, 
stating what the words erased originally were, 
but such memorandum was unattested. Motion 

(a) The motion in 2 Curt. 343; the appeal 1 No» 
Ca. 93. 
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sectioiifi. for probate of tbe Will as it originally stood ^was 
rejected, that being the construction the Court 
put upon this section in Rippin and IbbeUon ; 
but the Court requested that the Will might be 
propounded, so that the opinion of the Superior 
Court might be taken. This was done, and the 
allegation propounding the Will as it (Uiginally 
stood being rejected by the Prerogatiye Court, 
an appeal was prosecuted to the Privy Council (a)« 
It was held,^rff^, that the Pren^tive Court had 
decided rightly, that (notwithstanding the 34th 
section of the Statute) all Wills made before 
January, 1838, were not altogether and for ever 
out of the operation of the Act, but that if a 
Will dated before the first of January, 1838, be 
re-«xecuted, republished, or revived by a codidl 
subsequent to that date, it comes within the 
Statute; and that alterations, obliterations, or 
erasures made since 1838, to a Will dated before 
the Statute, must be governed by the Statute. 
As to the By the 20th Section, an intention to revoke is 
point. absolutely necessary to effect a revocation; a 
similar effect was given by construction to the 
Statute of Frauds, although the words '^ with the 
intention of revoking the same" are not to be 
found in that Statute. In the same manner 
(f. e, by construction) to the 2 1st Section of the 
present Act, intention must accompany acts of 

(a) The committee consisted of Lords Brougham and 
Denmaa, Mr. Baron Parke and Dr. Lushington. The 
judgment delivered by Dr. Lushington. 
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obliteration, interlineation, and alteration, as itsectkmsi. 
accompanies the acts mentioned in the 20th 
Section. Such intention is to be ascertained by 
the same rules as under the Statute of Frauds, 
and by the same species of evidence. Jn this 
case there was sufficient pleaded to shew absence 
of intention to revoke absolutely, the inten- 
tion having been to revoke by substitution; 
such revocation having been ineffectual, and 
the fiEU^ts pleading the alteration being admitted 
on the other side, the will was admitted to pro*- 
bate in its original state. 

In the Goods of Rippin (a), the motion was 
renewed in consequence of this decision in 
Brooke v. Kent^ and evidence aliunde being pro- 
duced to shew what the Will was before altered^ 
the Court granted probate as it formerly stood. 

In the case of Townley v. Watson (6), the 
testatrix animo revocandi obliterated several 
passages of her Will entirely, so that none of 
the obliterated passages could be distinguished 
upon the face of the Will ; it was held that this 
was a complete revocation, and that parol evi- 
dence was not admissible to shew what the words 
originally were, that it was a complete revocation 
within the meaning of the 2l8t section. Per Cur. 
** I think it is impossible to read the words, and 
not say that it was the intention of the Legisla^ 

(a) See above, same case, 3 Curt. 121. 
(Jb) 3 Curt, 761. 
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scetioD SI. tare, that if a testator shall take such pauis to 
obliterate certain passages in his Will, and shall 
so effectually accomplish his purposci that these 
passages cannot be made out on the face of the 
- instrument itself, it shall be a revocation as good 
and valid as if done according to the stricter 
forms mentioned in the Act of Parliament 
The construction which has been put upon 
the 21st Section by the Judicial Committee is 
this : That, as in the prior section, (the 20th) 
where a Will is to be revoked by burning, tear- 
ing, or otherwise destroying the same, the Act 
must be done with an intention to revoke ; so 
in the 21st sectipn, the Legislature must be 
assumed to have meant, that an obliteration, 
interlineation, or other alteration shall be made, 
animo revooandii i. e. with an intention to 
revoke^ not to substitute* Brooke v. Kent turned 
entirely on the absence of intention to revoke, 
and that intention may be made out precisely 
as in the other cases." The Court pronounced 
for probate without the obliterated passages. 
This case was not appealed* 

It appears clear, therefore, that in case of an 
absolute revocation, parol evidence is not admis- 
sible ; parol evidence is admissible only in case 
ol contingent revocation^ where it must neoessa* 
rily be a question of intention. 

In all the cases cited above, the alterations, 
obliterations, &c. have been made subsequently 
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to tbe execution. But the question that is more seetumn. 
frequently brought before the Court, is whether 
the alterations were made before or after the 
execution of the Will. If the attesting witnesses 
cannot depose to them, it is the practice of the 
Court to look to the probabilities of the case, 
from the circumstances which attend it, and if 
it can be inferred jGrom the context of the 
document, from its appearance, the colour of 
the ink, the disposition of the property, or any 
other circumstance by which it may be fairly 
presumed that they were made before execution 
on the consent of the parties prejudiced by the 
alteration being obtained, probate is decreed 
of the paper as altered. See in the Goods of 
Phillips (a). 

In the Goods of Cross (6), deceased, unat- 
tested alterations, without evidence as to date, 
were admitted to probate on the presumption^ 
that as some of diem must have been made 
before execution, all of them were made at the 
same time. 

In the Goods of Oliver (e), deceased, an 
unattested alteration was unobserved by the 
attesting witnesses. The Will was made by the 
executrix and residuary legatee therein named; 
on her affidavit, that the alteration was made by 
her and the initial of the testator placed to it 

(a) 1 No. Ca. 37. 

(b) 1 No. Ca. 189. 

(c) 1 No. Ca. 308. 
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«<cttonii. before execution, the Court, on motion for 
probate with the alteration, admitted the Will 
to probate infacHmiley leaving the whole question 
open« 

In Mogg (a), deceased, alterations were made 
in a Will of 1841, after the Will was executed, 
but before the execution of a codicil; it was held, 
that the codicil republished the Will as altered, 
and probate was decreed of the Will as it stood. 

In the Goods of R. Jonei {b\ an addition was 
made to a Will, containing an appointment of 
executors, and was written below the attestation 
of the witnesses, was signed by the testator, and 
under his signature, were the words "witnessed 
by the above persons," but the witnesses were 
unable to depose whether it veas there at the 
time of execution. Probate of such addition 
was refused. 

lathe GoodsofP^«m9»7^on(o), spinster, altera- 
tionsweremade in a WiUdated 1833,of an unmar* 
ried testatrix, who had a power of appointment; 
the alterations were unattested, and believed to 
be in her handwriting, but there was no evi- 
dence as to when they were made» beyond that 
they were not in the Will at the time of exeoi* 
tion. There was notidng to lead to a presimip- 
tion as to their beii^ done before or after 18S8. 
The alterations bad relation to the power of 

(a) 1 No. Ca. 323. 
(*) 1 No. Ca. 396. 
(c) I No. Ca. 399. 
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appointment. Probate was moved for the Will sectkmsi. 
as it originally stood, but the Court decreed 
probate of the Will in its present state, leaving a 
Court of Equity to say what should be its con* 
struction and effect. 

In the Goods of Edward Jacobs Esq. (a), (an 
eminent equity barrister), unattested alterations 
were discovered in his Will without evidence as 
to when done ; but on presumption, from the 
tenour and contents of the Will, from the know- 
ledge of the deceased as to what was required by 
the Act if they were made after execution, 
probate was decreed as altered. 

In the Goods of Ann Chanter (6), widow, the 
Will was dated 1842, and exhibited several 
obliterations, interlineations, and alterations, and 
no evidence whatever could be prociured as to 
whether these alterations were made before or 
afler execution. Proxies of consent from the 
parties prejudiced by the alterations were 
brought in, and motion was made for probate 
of the Will as altered but rejected by Dr. 
Lushington. The motion was renewed before 
Sir H. J. Fust, upon additional affidavits, set* 
ting forth the fact that the deceased had been 
informed, and was acquainted with the proper 
mode of executing wills, and correct in trans* 
acting business, and the case of Jacob was 

(a) I No. Ca. 401. 

(b) 3 No. Ca. 438. 
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sej^toosi. citedi and was also rejected. JVr Cur. " The 
alterations are conspicuous on the &ce of the 
paper, and if thej had been there at the 
time of execution, they must have been ob- 
served bj the attesting witnesses, conspiciNiiis 
as they now appear. If the deceased wwa.flo 
well acquainted with the mode of executing^ she 
would have taken care to have had them veo- 
fied. Such presumption strengthened bj the 
appearance of the paper* Motion for probate 
(^ the will as altered rejected. 

In the Goods of ManuboUam (a). There wns 
an obliteration in a tenqpcMraiEy Will of Ii6M4 
The words being almost illegible, no evidenre 
being attainable, whether made beft>re or after 
execution, and nothing finom which the Ooort 
bould collect at what period of time the akevsr 
tions were made, except that the word ^' signed*' 
was written under the oblitaiated paasagea.as if 
at the time he was going to sign his name 
immediately below it, and from which it was 
probable that the signing and obliteration were 
contemporaneous acts, probate was decreed as 
altered 

From the cases given above,, p. 88 to p^ 96^ it 
will be observed that if any eiicunBstaiKM'^yi 
afford a presumption diat the unattested altera- 
tions were made before the execution of the 
instrument, the Court pronounces for the pa- 
pers as altered. 

{a} 4 No. Ca. 316. 
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In the Goods of Oeorge Stow (a), there was section ai. 
nothing to shew that alterations were made after 
execution, and the surviving witness was utterly 
unable lo depose whether or not they were made 
previous to execution, and motion was made for 
•diHtiistitetioQ wilh the Will annexed as altered, 
and the Court acceded ta the prayer. The 
IbUowing fell fixMD the Court with regard to 
alleradons and interlineations in Wills. '' Very 
greiat doubts exist elsewhere, and differences of 
opinion as to whether; where no information can 
be famished, they should be held to have been 
laade before or after the execution; partiei^ 
l^^iefoTe, taking probate must beware of what 
they do. I am of opinion, that where there is 
ttDlMng to shew that the alterations were made 
after execution, the presumption is that they 
were made before; but I understand great 
doubts are entertfuncd elsewhere." (5) 

(a) 4 No. Ca. 477* 

(6) Dr. Lushingloo evpretted a conftraxy opinion 
whilst sitting as Surrogate for Sir H. J. Fust, in the 
case of Burgoyne v. Siowler, 1 Robertson, 13, and No. 
Cfu VoL III. p. 201. " In the absence of all evidence, 
the infeceiice of koo ia» that these alterations were made 
aflsr the ezeeiition of the Will. The iwentf -first section 
of the Statute has eaidt that alterations made subse- 
quent (a) to execution are to be noticed by the testator 

(a) In the reports this passage is printed ''prior to 
execution/' and must be an error; the Act says nothing 
of alterations made before execution. 

P 
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Section 21. In the Goods of Joieph Wibon {a\ motion Was 
made to supply a legacy omitted by the mistake 
of the drawer of the Will. Rejected, the Court 
holding that under the present Act it was not at 
liberty to supply the omission. 

In the case of alterations, additions, &&, being 
made in a Will since the execution, and such 
Will being confirmed by a duly executed codicil, 
the Court will grant probate of the Will with the 
alteration or addition, the codicil being held to 
republish the Will. See in the Goods oiBarke (6), 
widow, deceased, in the Goods of WolUuton {d)* 

Before leaving tins Section, a question of 
practice may be here mentioned, namely, that 
the Court will not decide respecting the date of 
alterations in a Will on motion ex parte if 

and the witnesses at the time of execution, and the 
presumption of law is, that the act would have been 
complied with in tbis respect if the alterations were 
made before execution.* In another case (on motion) 
on the same day. In the Goods of Saumarez (c), 
Dr. Lushington expressed himself to the following 
effect: "I apprehend the general principle to be this, 
that where any alteration or interlineations appear on the 
face of a Will executed under the Statute, which are not 
attested, the presumption is against their being made 
at the time of execution ; for this reason, if it was the 
other way it would be in favour of all alterations and 
go to repeal the Statute." 

(a) 2 Curt. 853. 

{b) 4 No. Ca. 44. 

(c) Note to No. Ca. vol. 3, p. 208. 

{d) 3 No. Ca. 599. 
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opposed, however strong the presumption may sections). 
be. See in the Goods of Jackson^ 1 No. Ca. 92. 

XXIL And be it further enacted. That no no wm re- 
Will or codicil, or any part thereof, which shall revived 

•^ '^ otherwise 

be in any manner revoked, shall be revived t^an by re- 

•^ . execution or 

Otherwise than by the re-execution thereof, oraco^cuto 

^ ^ •' ' revive it. 

bj a codicil executed in manner hereinbefore 
required, and showing an intention to revive the 
same ; and when any Will or codicil which shall 
be partly revoked, and afterwards wholly revoked, 
shall be revived, such revival shall not extend to 
so much thereof as shall have been revoked 
before the revocation of the whole thereof 
unless an intention to the contrary shall be 
shown. 

The case of Major v. Williams (a) was under 
this section, together with the 20th, The testa- 
trix had duly executed a Will, and subsequently 
thereto two other Wills, in both of which two 
other Wills was contained a clause revoking all 
former Wills. She afterwards destroyed the two 
later Wills. It was held, that the first Will was 
not revived by the destruction of the two latter, 
and that parol evidence is inadmissible to shew 
an intention to revive. Per Cur, "I have no 
discretion to exercise in this case. There have 
undoubtedly been cases decided over and over 

(a) 3 Curt. 432. 
f2 
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secttonM^ again under the Statute of Frauds, holding that 
parol evidence was admissible to prove the revival 
of a once revoked instrument. It was this that 
led to the introduction of the 20th and 22nd 
Sections into the present Wills Act. There must 
be a re-execution f there are no other means of 
shewing an intention to revive. Destruction of 
the revoking instrument is not sufficient ; it is 
not a re-execution of the revoked Will under the 
present Act" 
aeiriviaby In Neate v. Pickard (o), a Will bearing date 
codidi. 1835, and a codicil dated 1839, were revoked by 
the marriage of the testator in 1843, a few days 
after which he executed a codicil, purporting to 
ratify and cotifirra his Will, without express 
reference to any particular Will. This was held 
to revive the Will, though no date was referred 
to, for though there had been a Will of prior 
date it was not forthcoming, and therefore both 
papers were pronounced for. It was further 
held in the same case that alterations on the 
face of a Will so revived, were held to be 
republished by the codiciL If a Will has been 
revoked wholly, when revived, it is revived as it 
was at the time of republication. 

In the Goods of Tegg (6), the deceased made 
alterations in the first codicil to his Will after 
the execution of it, without having the alterations 

(fl) 2 No. Ca. 406. 
{b) 4 No. Ca. 531. 
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Itttested^ but a second codicil being duly exe- sectkm 22. 
cuted, the Court held it gave effect to the first 
codicil in its altered form. 

In the Goods of WilUain Chapman {a\ de- 
ceased, parol evidence was excluded under the 
following circumstances, testator left 

A Will, 29th January, 1842. 

A codicil, 24th February, 1842. 

A codicil, August 2nd, 1842. 

A Will, May 30th, 1843. 

A codicil, 10th June, 1843. 

A codicil, 24th August, 1843. 
The codicil of the 10th June, 1843, purported 
to be a codicil to the Will of 1842, the codicil of 
August 24 th, 1843, purported to be a codicil to 
the Will of 1843. Affidavits were offered, shew- 
ing that the reference in the codicil of June 
1843, to the Will of 1842, was made by mistake 
to such Will, instead of to the Will of 1843, and 
probate was moved for the Will and two codicils 
of 1843, or for the Will of 1843 with the last 
codicil. The Court, Dr. Lushington as Surro- 
gate for Sir H. J. Fust, admitted the Will of 
May 1843, together with the codicil of August 
1843 alone to probate; holding that the legal 
effect of the codicil of June 1843, (without 
reference to parol evidence) was to revive the 
Will of 1842, and that the codicil of August 
revoked the Will of 1842 and the reviving 

(a) 1 Robertson, I. 
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Section at, codicil of June 1843, and reinstated the Will ot 
May 1 843. This was the legal effect upon the 
face of the papers. As to the next question 
whether or not parol evidence could be received, 
the Court decided that it could not, and that 
consequently the affidavits to explain or correct 
the reference made in the codicil of June 18435 
such reference being therein stated to have beeD 
made by mistake to the wrong Will^ were 
rejected by the Court, the rule laid down in 
Walpole V. Chohnondehf (a), applying to a Will of 

Beceivabie. personalty since the New Wills Act. If a clause 
is inserted in a Will by mistake, parol evidence 
may be received for the purpose of that clause 
being expunged, by shewing it was never in- 
tended that it should form part of the Will ; so 
the Court may receive parol evidence to explain 

inadmissi- a word in a Will, but not to substitute one word 

ble. 

for another (6). 

In the Goods of Scriven (c), the Will dated 
1842 was pot duly attested according to the 
ninth section, but a further writing was on the 
same sheet of paper, denominated a codicil, and 
duly attested ; in the codicil there was no refer- 
ence to the Will, it could not be considered as a 
republication, but there appearing in such latter 

(fl) 7 Term Rep. 138. 

(b) In the Goods of Wilson, see above, p. 98, the 
Court could not supply a legacy omitted by the mistake 
of the drawer of the Will. 

(c) 2 No. Ca. 162. 
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writing the words, **I do now fixrther desire,* both Section aa. 
papers were admitted to probate^ not as a Will 
and codicil, but as parts of one continuous 
WiU. 



XXIU And be it further enacted, That no a derise not 
conveyance or other act made or done subse-' dered inopc. 
quendy to the execution of a Will of or relating any subse 

* •' , , ^ qvMnt con- 

to any real or personal estate therein comprised, veyance or 
except an act by which such Will shall be 
revoked as aforesaid, shall prevent the operation 
of the Will with respect to such estate, or 
interest in such real or personal estate as the 
testator shall have power to dispose of by Will 
at the time of his death. 

XXIV. And be it further enacted. That a wm ahaii 

beconstruMl 

every Will shall be construed, with reference to to speak 
the real estate and personal estate comprised in ^^ or the 
it, to speak and take effect as if it had been 
executed immediately before the death of the 
testator, unless a contrary intention shall appear 
by the Will. 

XXV. And be it further enacted, That, unless a residauy 

1-11 , , TTr*ii devise shall 

a contrary intention shall appear by the Will, include es- 
such real estate or interest therein as shall be prised in 

lapsed and 

comprised or intended to be comprised in any void devises. 
devise in such Will contained, which shall fail 
or be void by reason of the death of the devisee 
in the lifetime of the testator, or by reason of 
such devise being contrary to law, or otherwise 
incapable of taking effect, shall be included in 
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Section S5. the residuaiy devise (if any) contained in such 

Will. 
A general XX VL And be it further enacted^ that a 
testatar*B dcvIsc of the land of the testator, or of the land 

lands 8haU . . 

include of the testator in any place, or in the occupation 
and lease, of auv uerson mentioned in his Will, or other- 

hold as well , , 

asfreehoid ^isc described in a general manner, and any 
other general devise which would descrile a 
customary, copyhold, or leasehold estate if the 
testator had no freehold estate which could be 
described by it, shall be construed to include 
the customary, copyhold, and leasehold estates 
of the testator, or his customary, copyhold, and 
leasehold estates, or any of them, to which such 
description shall extend, as the case may be, as 
well as freehold estates, unless a contrary inten- 
tion shall appear by the will. 

A general XXVII. And be it further enacted, that a 

gift shall in- , 

dodeestetes general devise of the real estate of the testator, 

over which ^,, «, 

the testator or of the real estate of the testator m any place 

liasageneral , , ./ r 

poj^of or in the occupation of any person mentioned 
™e»** in his Will, or otherwise described in a general 

manner, shall be construed to include any real 
estate, or any real estate to which such descrip* 
tion shall extend (as the case may be), which he 
may have power to appoint in any manner he 
may think proper, and shall operate as an exe- 
cution of such power, unless a contrary inten- 
tion shall appear by the Will; and in like 
manner a bequest of the personal estate of the 
testator^ or any bequest of personal property 
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described in a general manner, shall be construed section 37. 
to include any personal estate, or any personal 
estate to which such description shall extend 
(as the case may be), which he may have power 
to appoint in any manner he may think proper, 
and shall operate as an execution of such power, 
unless a contrary intention shall appear by the 
WilL 

XXVIII. x\nd be it further enacted, that where a devise 
any real estate shall be devised to any person wordsV"^ 

• « ^ i n f '^ .• 11* limitation 

without any words 01 limitation^ such devise shau be con. 
shall be construed to pass the fee simple, or pass the fee. 
other the whole estate or interest which the 
testator had power to dispose of by Will in such 
real estate, unless a contrary intention shall 
appear by the Will. 

XXIX. And be it further enacted, that in The words 

J. , ^/"i li^ "diewithotit 

any devise or bequest of real or personal estate issue/' or 
the words "die without issue,^ or "die without lea^ 

]•••, I •M 1 issue," shall 

leaving issue, or ** have no issue, or any other be construed 
words which may import either a want or failure die without 
of issue of any person in his lifetime or at the at the death. 
time of his death, or an indefinite failure of his 
issue, shall be construed to mean a want or 
failure of issue in the lifetime or at the time of 
the death of such person, and not an indefinite 
failure of his issue, unless a contrary intention 
shall appear by the Will, by reason of such per^ 
son having a prior estate tail, or of a preceding 
gift, being, without any implication arising from 

f3 
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section ag. such words, a limitation of an estate tail to socli 
person or issue, or otherwise: Provided that 
this Act shall not extend to cases where such 
words as aforesaid import if no issue described 
in a preceding gift shall be born, or if there 
shall be no issue who shall live to attain the age 
or otherwise answer the description required fear 
obtaining a vested estate by a preceding gift to 
such issue. 

No devise to XXX. And be it further enacted, that where 

trustees or 

cxceot?** any real estate (other than or not being a 
totdot a ^ presentation to a church) shall be devised to 
toa church, any trustee or executor, such devise shall be 

shall pass b J ' 

SilerSt construed to pass the fee simple or other the 
whole estate or interest which the testator 
had power to dispose of by Will in such real 
estate, unless a definite term of years, abso- 
lute or determinable, or an estate of freehold, 
shall thereby be given to him expressly or by 
implication. 

Trustees XXXL And be it further enacted, that 

under an 

unlimited whcrc auv real estate shall be devised to a trus- 

devise, •' 

where the tcc, without auv express limitation of the estate 

trust may ./ r 

endure to bc taken by such trustee, and the beneficial 

beyond the •' 

life of a interest in such real estate, or in the surplus 

person bene- ^ 

titied^^' ^^^^ ^^^ profits thereof, shall not be given to 
^I'^^take any person for life, or such beneficial interest 
shall be given to any person for life, but the pur- 
poses of the trust may continue beyond the life 
of such person, such devise shall be construed to 
test in such trustee the fee simple, or other the 
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^hole legal estate, which the testator had power BecOonsi. 
to dispose of by Will in such real estate, and 
Dot an estate determinable when the purposes 
of the trust shall be satisfied. 

XXXII. And be it further enacted, that »«vi»es of 

' estates tail 

where any person to whom any real estate shall JU*^"°* 
be devised for an estate tail or an estate in quasi 
entail shall die in the lifetime of the testator 
leaving issue who would be inheritable under 
such entail, and any such issue shall be living 
at the time of the death of the testator, such 
devise shall not lapse, but shall take effect 
as if the death of such person had happened 
immediately after the death of the testator, 
unless a contrary intention shall appear by the 
Will 

XXXIII. And be it further enacted, ThatGmsto 

cmlaren or 

where any person being a child or other issue ^^l\^^^ 

of the testator to whom any real or personal a??he"te?-*^ 

estate shall be devised or bequeathed for any S^u ^^^^ 

estate or interest not determinable at or before ^^^' 
♦ 

the death of such person shall die in the lifetime 
of the testator leaving issue, and any such 
issue of such person shall be living at the time 
of the death of the testator, such devise or 
bequest shall not lapse, but shall take effect 
as if the death of such person had happened 
immediately after the death of the testator, 
unless a contrary intention shall appear by the 
Will. 
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Section as. The fdlowing is a case under the 33rd section, 
" respecting the lapse of a legacy, and with refer- 
ence to the 34th section. 

In Skinner v. Ogle (a), a Will, dated 1818, had 
a codicil written at the foot of it dated January 
1839, such codicil simply revoked a bequest in 
the Will, but did not in terms republish the WilL 
The testator's daughter, who was the sole execu- 
trix and residuary legatee, intermarried some 
time after the execution of the Will, and died 
before the death of the testator, a widow, leaving 
two children, minors, and having made a Wil^ 
appointing her cousin executrix and guardian to 
her children. The question was whether the 
codicil did or did not in effect republish the Will, 
so as under the 34th section of the Act to l»ing 
it within the operation of this, the 33rd section* 
It was held by the Court, that as in the 34th 
section mention was made of republication and 
revival as distinct Acts, that the distinction was 
that a Will repubUthed had not become void; 
that a Will revived had become void. In this 
case the Will was not revoked, and did not re- 
quire to be revived, and that therefore it was not 
a question of intention, proof of which is only 
required where a Will has been revoked. The 
Will was republished by the general rule of law, 
which is that every codicil is a republication of 

(a) 4 No. Ca. 74. 
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a Will, and in order to defeat this presumption section w. 
at law there must be shewn intentional revoca- 
tion. The Court held therefore that the codicil 
brought the Will within the provisions of the fMre* 
sent statute, so that under the d3rd section the 
interest of the daughter of the testator did not 
lapse, but survived to her children living at the 
death of the testator. Administration with the 
Will annexed was therefore granted to the 
executrix and guardian. 

XXXIV. And be it further enacted, That this Act not to 

extend to 

Act shall not extend to any Will made before the ^!^ ™^« 

*' before 1 838* 

first day of January One thousand eiirht hundred pw toes- 

'^ , ^ ^ tates pur 

and thirty-eight, and that every Will re*executed S^S^^^o 
or republished, or revived by any codicil, shall for ^g.*'®'®'® 
the purposes of this Act be deemed to have been 
made at the time at which the same shall be so 
re-executed, republished, or revived ; and that 
this Act shall not extend to any estate pur autre 
vie of any person who shall die before the first 
day of January One thousand eight hundred and 
thirty-eight 

Several cases have been already given under 
other sections of the Statute by which it has been 
observed, that the construction the Court has put 
upon this section is, that as to alterations, revo- 
cations, or other act done to any Will since 1838, 
although the Will itself may bear date before 
1838, it will come within the provisions of the 



i 
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seettons4. Statute with respect to 8uch Act, under the 
' section which relates to it It is needless to 
repeat those cases, the reader will find them 
under the separate sections treating of the Act 
by which the cases are respectively affected, 
which it is conceived is their more proper place, 
the 34th section applying to every other section 
of the Act, and in fact to every case in this book. 

It was observed in Skinner v. Offle^ the case 
next above this, that every codicil is of necessity 
a republication of a Will, and in that case under 
a Will of I8I89 legacies wiere held ,not to have 
lapsed as they would have done previous to the 
Statute, by reason that the Will of 1818 was 
republished by a codicil of 1839. 

By the 18th section marriage is a revocation 
of a Will, but the Court held in Shirley (a), 
deceased, that marriage without issue in- 1839 
did not revoke a Will made in 1806. 

In Lord Hertford's (6) case, the testator, by a 
Will of 1823, directed his executors to pay 
legacies which he should give by any subsequent 
testamentary paper, whether witnessed or not ; 
it was held that such clause could not give effect 
to legacies bequeathed by an unattested paper 
made since 1838. 

Act not to XXXV. And be it further enacted. That 

extend to ' 

Scotland, t^g ^ct shall uot cxtcud to Scotland. 

(a) 2 Curt. 657. 
(6) 3 Curt. 468. 
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Craigie v. Lewin (a), the executor named in smiiob ». 
a holograph Will in the Scotch form, of a 
Scotchman by birth, but holding a commission in 
the military service of the East India Company, 
and dying in London was cited in the Preroga- 
tive Court to prove the Will, or shew cause 
why administration should not be granted of the 
effects of the deceased as dead intestate, the 
executor protested to appearing to such citation, 
by reason that confirmation had been granted 
of such Will by a Court in Scotland a competent 
forum. Protest overruled on the ground that the 
domicil of origin does not revive until an acquired 
domicil is finally abandoned. The deceased, a 
native Scotchman, having by employment in the 
military service of the East India Company ac- 
quired a domicil in India, held that by his return 
to Scotland animo manendi his original domicil 
did not revive, the party still holding his com- 
mission, and being liable to be called upon to 
return to India, and intending to return if called 
upon to do so. The principle is this: a domicil 
once acquired remains until another is acquired or 
that first one is abandoned; length of time is not 
important, one day wiU be sufficient provided the 
animus exists, if a person goes from one country 
to another with the intention of remaining that 
is sufficient; whatever time he may have lived 
there, is not enough unless there be an intention 

(a) 3 Curt. 435. 
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^^^^^^5^ of remaining. The question in this case was 
decided, not upon whether the deceased was 
of English or Scotch domicile nor whether he 
was Indian or English, (the law of Wills for 
India and England being the same (a),) but 
on the ground that the domicil of the testator 
was not Scotch. 

In the case of Maltass v. Maltcus^ reported in 
3 Curt. 231 9 will be found a valuable decision 
on the law of Wills respecting British subjects 
domiciled in Turkey. The following is the 
marginal note to that case :— 

By the law of Turkey, no subject of that 
country can make a Will. By treaty between 
Great Britain and the Ottoman Empire, an 
English subject domiciled in Turkey may make 
a Will J. M. was the son of an Englishman 
who had died domiciled at Smyrna. J. M. 
himself had never been in England, except for 
the space of six years, and then only for the 
purpose of education ; he died at Smyrna, having 
made a Will in the form of an Englbh Will, 
but not executed and attested according to the 
1st VicL c. 26. Probate of such paper was 
refused, (b) 

(a) An Act was passed by the Le^slature for India, 
adopting this Statute into their code of laws. 

(fi) Vide Robertson, p. 67, where another Will of this 
deceased was propounded, date 1834, and was a ques- 
tion upon the law of domicil, considered as regulating 
testacy and intestacy in the case of a British subject 
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It may be further remarked under this section, section ts. 
that a Will is not valid unless executed according 
to the law prevailing in the country where the 
testator is domiciled ; and the &ct of the pro- 
perty being locally situated in another country^ 
and of the Will being duly executed according to 
the law of that country^ will make no distinction. 

It is not the lex loci rei sike which will apply 
as to whether the Statute will take effect or not, 
but the law of domicil, nor will it make a dis- 
tinction as to where the paper was executed (a). 

The 36th is the usual concluding section: 
^'That this Act may be amended, altered, or 
repealed by any Act or Acts to be passed in this 
present session of Parliament." 

long resident, as a merchant, at Smyrna, and dyinf( 
there, having regard to the treaties between Great 
Britain and the Ottoman Empire. 

'a) See Lord Hertford's case, 3 Curt. 468. 
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ACKNOWLEDGMENT, 

of signature by a testator, 27 to 88. 
Ilott V. Genge, 33. 
Gaze ▼. Gau, 27. 
Blake V. Knight, 28. 
Re Philpot, 30. 
Hudson V. Farker, 36. 
by witnesses not sanctioned by the Statute, Moore ▼. ^t«^, 
45. 
AFFIDAVITS. See Evidence. 

as to due execution required by the registrars, 51. 
ALTERATIONS, 

in testamentary papers unattested, cases of, 88 — 99. 
presumption as to being made before execution in regard to 

circumstances, 92 — 96. 
presumption at law with respect to» quere, 97. 
AMBIGUITY. See Evidence, 
ATTESTATION, 38—54 
forms of, 52. 
not invalidated by removal of one witnesses* name by another 

person, re Toter, 48. 

nor where both witnesses* being markswomen, testatrix in- 
advertantly wrote the wrong surname to one of them, Ash^ 
more, 48. 

by a legatee. See Legatee, 
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CANCELLATION, 

will cancelled held not revoked* Suphetu ▼. Tapntl, 79. 
See Revoeation, 
CODICIL, 

every codicil repnblbhes a Will, Skintur v. Ogk, 108. 
in a Will confirming " Codicils," where some were unattested. 
Lord Hertford** case, 67. 



DESTRUCTION, 

of a Will by mistake* and there being no proof of due execu- 
tion, probate of a schedule of legacies vras refused, Thomp^ 
ton, 54. 
DOMICIL, 

Ualtau V. Maliati, 112. 
Craigiey, Lawin, 111. 
Forrarii v. Lord Hertford, 113. 



EVIDENCE, 

parol, admissible in ascertaining the intention of testator, under 

section 21 of Statute, Brooke v. Kent, 89. 
admitted in UpfiU v. Marshall, 83. 
inadmissible to correct or explain a reference made by mistake 

in a Will, Chapman, 101. 
parol, excluded in Thome v. Eoohe, 80. 
See Omimon. 
EXCISION, 

of signature, amounts to revocation, Hohhi v. Knight, 78. 
EXECUTION, 

of Wills. See Signature, Attestation, 
of a Will by a blind testatrix, Fiercy, 46. 



FOOT OR END. See Signature, 



INCORPORATION, 

of documents dehors in testamentary papers, 55. 
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INTENTION, 

of testatofs. See EvidtncM, 

to revoke, 49, and tee Advocation. 

INTERLINEATIONS. See Alteration s. 



LEGATEE, 

Coort refused to ttrike out the oame of a, having attested if 

Will, MiteheU, 75. 
uaivenal io trust (without beneficial interest) attesting the Will 
does not render the bequest void, 75. 



MOTION, EaparM, 

in cases of, respecting alterations, Court will not decide if 
oppor<ed, however strong the presuniption, re Jaehon, 99. 
MARRIAGE, 

without issue, in 1839, held not to revoke a Will made in 1806. 
ShirUy, deceased, 77. 



NUNCUPATIVE WILLS, 12. 
See Soldien and Seamen. 



OMISSION, 

oi a le^^acy in a Will by misUke of drawer, cannot be suppliiad, 
re Wilson, 98. 



PRACTICE. See Evidence. 

where there is a Will signed by the deceased with the names 
of two witnesses subscribed thereto, the Court will not, on 
Ex parte motion, decree the deceased to be dead intestate^ 
although the affidavit of the attesting witnesses be against a 
due eiecntioa, AyUng, 52. 
on Ex parte motion, if opposed. Court will not decide 
as to alterations be the presumption ever so strong, 
re Jacknonp U9. 
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REPUBLICATION, 

of a Will attested by a codicil od evidence of inu»tiam, held 

not to revoke the codicil, UpJiU ▼• Mankatl, 63. 
REVIVAL, 

only to be effected by le-ezecntion or repnblicatioo. Major ▼. 

WUUttmt, 99. 
a Will and codicil revoked by marriage, revived by codicil 

after marriage, NeaU v. Pichard, 100. 
REVOCATION, 

by tabetttntion, Broeke v. Kent, 89. 

of a Will of 1806 not effected by nmtriag§ in 1839, ^Atri^y, 

77. 
Will torn by teetator intendmg to revoke, bat immediately 

repenting, r§ Colb§rg, 81. 
not affected by the name of one witneee being cat off from the 

Will withont intention, Toter, 48. 
by tearing the Signature, Hobbi v. Knight, 78. 
by cancellation, not effectual, Stephem v. Tajmll, 79. 
by subsequently executed paper, Htnfrty v. Henfrey, 79. 
Tharm v. Rook$, 80. 



SEAMEN, 

at sea, 67. 

purser of a man-of-war held a seaman, Hayes, 68. 
SIGNATURE, 

by testator, 13— 41. 

by a mark, 13. 

by some one for him, 24. 

at " the foot or end," 14—24. 

by sealing, 14. 

See AeknawUdgmenU 
SOLDIERS, 

in " actual military service," 70. 

the term extends to soldiers in the East India Company's 
service, Donaldum, 71. 

the privilege is confined to those who are on an expedition, 
Drummond v. Parish, 72. 
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TURKEY, 

law of, respecting Willi of EoglishiMn domiciled there, Maltais 
V. Ma/taff, 113. 



WILLS, 

made before 1838 not altogether out of the Statute, Brookt v. 

Ktnt, 89. 
roust be signed by testator before it can be called a " Will/' 

re Olding, 39. 
there cannot be two substantive Wills, Htnfrry v. Hen- 

frey, 79. 
See Alterations, Attettation, Deiiructum, Domieil, Nuncupom 

five. Revival, Rtvocatum, Sfc, ifc, ^e. 



THE END. 
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